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(Filed: June 24, 1958) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2725-57 


Lakewoop Park Corporation, a Florida corporation, 818 
Orange Avenue, Fort Pierce, Florida, Plaintiff 


Vv. 


SourHern Parkway Corp., a Maryland corporation, c/o T. 
N. Lerner, Pres., 6406 Georgia Avenue, N. W., Wash- 
ington, D. C. 

and 


TxeEopore N. Lerner, 6406 Georgia Avenue, N. W., 
Washington, D. C., Defendants 


Amended Complaint 
Count I 


(For Declaratory Judgment Regarding Termination 
of Contract) 


1. Plaintiff, Laxewoop Park Corporation, is a corpora- 
tion incorporated under the laws of the State of Florida, 
and defendant, SourHern Parkway Corp., is a corporation 
ineorporated under the laws of the State of Maryland and 
doing business in the District of Columbia. Defendant, 
Txeopore N. Legnesr is, and was at all times hereinafter 
referred to, the President of the defendant SourHern 
Parkway Corp. and in addition thereto, the said THEopoRrE 
N. Legner did business in the District of Columbia under 
the name T. N. Lerner & Company. The matter in contro- 
versy exceeds the sum of Three Thousand Dollars 
($3,000.00), exclusive of interest and costs. 


2. This is an action for declaratory judgment pursuant 
to the Federal Declaratory Act, 28 U.S.C. §§ 2201, 2202, 
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for the purpose of determining a question of actual contro- 
versy between the parties as hereinafter more fully appears. 


3. On or about October 22, 1956, plaintiff and defendant 
Southern Parkway Corp., for valuable consideration, en- 
tered into a written contract, a copy of which is annexed 
hereto as Exhibit A. Thereafter, on or about January 4, 
1957 and February 5, 1957, various amendments to the 
aforesaid contract were made by means of formal amend- 
ment of said contract and by exchange of letters, copies of 
which amendments are annexed hereto as Exhibits B and C. 


4. On or about October 22, 1956, and for some time prior 
thereto and during all pertinent times referred to there- 
after, the defendant, THEoporE N. Lernez d/b/a T. N. 
Lerner & Company and the defendant, SouTHEEN Parkway 
Corp. were engaged in a joint enterprise for the purpose, 
among other things, of selling as real estate broker in the 
metropolitan area of the District of Columbia certain real 
estate in the Subdivision known as Lakewood Park Subdivi- 
sion, located near Ft. Pierce, Florida. 


5, By the terms of said contract, as more fully appears 
in Exhibit A, plaintiff, an owner and developer of certain 
real estate in a subdivision known as Lakewood Park Sub- 
division, located near Fort Pierce, Florida, irrevocably 
granted to the defendant, SourHERN Pargway Corp., sub- 
ject to the terms of the contract, the sole and exclusive 
right to act as plaintiff’s real estate sales agent or broker 
in the District of Columbia, the State of Maryland, and the 
Commonwealth of Virginia. Said exclusive agency was by 
paragraph 1(a) of said contract limited to those portions 
of Lakewood Park Subdivision which might thereafter, 
from time to time, be designated or listed by plaintiff with 
defendant Sournern Parkway Corp. in accordance with 
unit, block and lot numbers. Plaintiff agreed in said para- 
graph 1(a) of said contract that it would furnish said de- 
fendant a minimum of 700 lots under the said contract, and 
said paragraph expressly provided that said defendant’s 
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exclusive agency did not interfere with the seller’s right to 
make its own sales in Florida. 


6. The aforesaid paragraph 1(a) further provided that 
the said defendant’s exclusive agency would terminate upon 
the sale by that defendant of the last lot furnished it by 
plaintiff, or on April 30, 1958, whichever date shall first 
occur. 


7. Pursuant to the terms of said contract, plaintiff from 
time to time furnished, and made available for sale to the 
said defendant a number of lots substantially in excess of 
1,000, and defendant sold more than 700 lots. It was the 
consistent practice of plaintiff and said defendants, con- 
sented to and acknowledged by each as being within the 
terms of the contract, for plaintiff to withdraw blocks and 
lots which were previously designated on lists furnished to 
defendant SourHern Parkway Corp., the mutual under- 
standing being that the said contract required only that 
700 lots be furnished to that defendant for sale, and that 
any number in excess thereof could be withdrawn by plain- 
tiff at will Contemporaneous with the sales by the said 
defendant, plaintiff, as was its right under said contract, 
proceeded in its own right to sell land within said subdivi- 
sion, including lots which were listed among those fur- 
nished by plaintiff to the said defendant. In addition, 
whenever that defendant was able to sell a lot not included 
in the list furnished by plaintiff to that defendant, said 
lots were made available by plaintiff to defendant. 


8. Plaintiff has duly performed all of the terms and con- 
ditions of said contract. 


9. From the date of the execution of said contract to 
June 12, 1957, the defendant Soursern Parkway Corp., as 
broker or agent of plaintiff, failed to exercise reasonable 
care, skill and judgment on plaintiff’s behalf in that de- 
fendant Sovurnern Parkway Corp. failed to adequately 
train, organize, manage and supervise its sales force and 
operations, failed to maintain proper records and accounts 
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showing lots sold and incidental information, misrepre- 
sented: information to customers regarding plaintiff’s lots, 
and failed to promptly and properly pay its salesmen the 
commissions owed to them under the said defendant’s con- 
tract with plaintiff and under the said defendant’s contract 
with its salesmen, so that, as a direct result, defendant 
SovurHer Parkway Corp.’s salesman sold considerably fewer 
lots than they would otherwise have sold but for such 
failure, which acts have all caused plaintiff loss and injury. 
Each and every wrongful act as aforesaid was committed 
within the scope of the aforesaid joint enterprise between 
defendants. 


10. The defendant, TxEopore N. Lerner, as President of 
defendant, Sournern Parkway Corp., personally committed 
and knowingly participated in the wrongful acts averred in 
paragraph 9 herein. 


11. On June 12, 1957, more than 700 lots having been 
sold by defendant Sournern Parkway Corp., the plaintiff, 


by written notice, exercised its election to terminate the 
said contract effective June 15, 1957 at 5:00 P.M. Said 
termination was made subject to the said defendant’s right 
to receive commissions which it had then earned or would 
thereafter earn pursuant to said contract for sales made 
prior to the said effective termination date. 


12. Defendants have rejected the aforesaid termination 
of the contract by plaintiff and insist that defendant SourH- 
ERN Parkway Corp. continues to have the exclusive right, as 
agent, to sell all lots of land which were included in lists 
furnished by plaintiff to defendant Sourmern Parzway 
Corp. notwithstanding the withdrawal of said lots by plain- 
tiff. Defendants further claim that the aforesaid termina- 
tion by plaintiff constitutes an anticipatory breach of said 
contract. 

13. Plaintiff desires that its land shall hereafter be sold 


only by it, and it has notified defendants that only plaintiff 
will hereafter have the right to sell its land, Defendants, 
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however, deny plaintiff that right and have threatened: to 
sue for damages in the event plaintiff exercises its right. 
The busy season for the sale by plaintiff of lots will begin 
in November, 1957, and plaintiff is entitled to a declaratory 
determination by this Court that it has the right to engage 
in its own sales program without interference by defend- 
ants. Accordingly, a justiciable controversy exists between 
the parties, and plaintiff seeks a declaration of the rights 
of the parties hereto to avoid the possible accrual of avoid- 
able damage. 


14. Defendants’ claims and assertions as heretofore 
averred are without basis. 


Wuenrerore, plaintiff demands: 

(1) That the Court declare the rights and legal relations 
of the parties to the subject matter here in controversy, 
particularly with respect to the proper interpretation and 
effect of the termination by plaintiff of the aforesaid con- 
tract, as amended. 


(2) That the Court declare that said contract has been 
properly and effectively terminated by plaintiff; that de- 
fendants have no right to sell any land in said Lakewood 
Park Subdivision or any other property owned by plaintiff; 
and that plaintiff has in no way breached its contract with 
defendant SourHEern Parxway Corp. 


(3) That the Court enter such other orders, pendente lite 
and permanently, as may be meet and just in the premises. 


(4) Judgment for costs. 


Exhibit A of Complaint 
Original Pages 3 and 4 Thereof 
(not amended pages 3 and 4) 


3. There shall be paid to the Broker as commission for 
the sale of the unimproved lots aforesaid the sum of twelve 
and one-half percent (1244%) of the total sales prices 
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thereof, which commission shall be payable as follows: 
(a) 744% to Salesmen; and 5% to Broker. 


(b) Upon receipt of down payment there shall be paid 
to the Broker fifty (50%) percent thereof up to the full 
amount of commission due. 


(c) Upon receipt of monthly payments there shall be 
paid to the Broker fifty (50%) percent thereof until full 
commission is paid to the Broker. 


(d) Payment of commission shall be made on the 10th 
day of each month for all commissions earned through the 
end of the preceding month. 


On improved property commission shall be paid to the 
Broker at the rate of $250.00 for each two bedroom house 
sold, and $300.00 on the sale of each three bedroom house, 
said commissions to be payable in cash at time of settle- 
ment. This commission is based on house and lot; other- 
wise, the 1244% commission on lot will be deducted from 
above commission. 


4. The Seller, after ratification of any sales contracts, 
shall keep all records and handle all correspondence in con- 
tact thereafter with the purchasers, and Seller will collect 
all payments from purchasers on account of their sales con- 
tracts, and with the commission check shall render a state- 
ment to the Broker of all collections and receipts on account 
of said sales contracts. Broker shall have the right to make 
periodic inspection of Seller’s records pertaining to sales 
either personally or through its accountant. 


In the event any purchaser of any lot, after visiting the 
lot, within ninety days after purchase thereof shall become 
dissatisfied with his purchase and requests the return of 
his purchase price, the said purchase price shall be returned 
to him by the Seller in full and without any deduction there- 
from, and in any such event, the commission paid to Broker 
shall be refunded by Broker. 
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The Broker is authorized to sell to purchasers lots or 
improved properties for all cash, at a 5% discount, if the 
purchaser is required by his contract to pay all cash within 
six months after purchase, same shall be deemed a cash 
sale and purchasers shall be entitled to such 5% discount on 
the unpaid balance. 


5. The sales contract shall provide for the payment of 
no interest for the first sixty days after execution and, 
thereafter, shall bear interest on the unpaid balance at the 
rate of 5%. 


If any of the purchasers, who were originally sold prop- 
erty by the Broker, buys an additional lot or lots, or house 
or houses through the Southern Parkway Corp. during the 
period ending April 30, 1958, said Corporation will receive 
six and one quarter (614%) (twelve and one half (12%2%)) 
percent of the sales price. 


6. Broker is authorized by Seller to make, represent and 
repeat to purchasers such representations as have hereto- 
fore been made to Broker by Seller, and as are contained or 
indicated in any of the Seller’s past, present or future 
literature, correspondence, brochures, tape recordings and 
as contained in the attached memo marked Exhibit ‘‘A’’, 
and made a part hereof, and Seller will indemnify and save 
harmless the Broker, including payment of attorney’s fees 
and other costs of litigation, in the event of any action 
against Broker alleging that any of the aforementioned 
representations are untrue, but the defense of any of such 
actions shall be tendered to Seller if requested by it. Broker, 
including Southern Parkway Corp., will save the Seller 


9 


(Filed August 21, 1958) 


Answer of Defendants Southern Parkway Corp. and Theodore 
N. Lerner to Amended Complaint 


First DEFENSE 


The amended: complaint, and each count thereof, fails to 
state a claim against the defendants, or either of them, 
upon which relief can be granted. 


Seconp DEFENSE 


The plaintiff is a foreign corporation incorporated under 
the laws of the State of Florida, and transacted business in 
the District of Columbia without a certificate of authority 
from the Commissioners of the District of Columbia. 


Tutmrp DEFENSE 


Persons and corporations having a joint interest with 
the plaintiff corporation in the subject matter of the action 
have not been made parties to this action. 


Fovrrs DEFENSE 


1. Defendants admit the allegations of paragraph 1 of 
Count I of the amended complaint filed herein, and say 
that the plaintiff, Lakewood Park Corporation, is also trans- 
acting business in the District of Columbia. 


2. Defendants deny that the subject matter of Count I 
of the amended complaint is within the Federal Declaratory 
Judgment Act, 28 U.S. C. §§ 2201, 2202. 


3. Defendants admit that on October 22, 1956, the plain- 
tiff and defendant Southern Parkway Corp. entered into a 
written contract and say that Exhibit A attached to the 
answer of the defendant Southern Parkway Corp. to 
the original complaint filed herein, is by reference incor- 
porated in, and made a part of, this answer, and is a true 
and correct copy of the said contract, including any and 
all amendments and additions thereto. 


10 


4. Defendants deny the allegations of paragraph 4 of 
the amended complaint. 


5.-6. Defendants deny that the allegations of paragraphs 
5 and 6 of Count I of the amended complaint contain an 
accurate and complete statement of the terms, provisions 
and conditions of the contract and respectfully refer the 
Court to said Exhibit A appended to the answer of the 
defendant Southern Parkway Corp. to the original com- 
plaint filed herein for a full and correct statement of the 
terms, provisions and conditions of the contract of Octo- 
ber 22, 1956, between the plaintiff and defendant Southern 
Parkway Corp., and any and all amendments and additions 
thereto. 


7. Defendants admit that pursuant to the terms of said 
contract, plaintiff from time to time furnished to, and made 
available for sale by, the defendant Southern Parkway 
Corp. a number of lots substantially in excess of One 
Thousand (1,000), and defendant Southern Parkway Corp. 


sold more than seven hundred (700) lots, and defendants 
further say that between October 22, 1956, and June 15, 
1957, the plaintiff and other corporations and persons 
having a joint interest with the plaintiff furnished the de- 
fendant Southern Parkway Corp. from time to time lists 
and plats containing the lot numbers and block numbers 
of all the unsold lots in Lakewood Park Estates, Units 
numbered 1, 2, 3, 4, 5, 6, 7, 8, 9, and 12A, and the said lists 
also contained the prices of said lots, and each of them, 
and the plaintiff and other corporations and persons jointly 
interested with the plaintiff authorized the defendant South- 
ern Parkway Corp. and its salesmen to offer the said lots, 
and each of them, for sale at the prices shown in the said 
lists. Defendants further say that from on or about Jan- 
uary 2, 1957, to on or about June 15, 1957, defendant South- 
ern Parkway Corp. and its salesmen sold for and on behalf 
of the plaintiff and other corporations and persons jointly 
interested with the plaintiff, pursuant to the said agreement 
dated October 22, 1956, attached as aforesaid as Exhibit A, 
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approximately eleven hundred five (1,105) lots in Lakewood 
Park Estates, of which approximately five (5) lots were in 
Lakewood Park Estates Units numbered 1, 2 and 3, and 
the remainder of approximately eleven hundred (1,100) 
lots were in Lakewood Park Estates Units numbered 4 to 9, 
both inclusive, and in Lakewood Park Estates Unit 124, 
and the defendant Southern Parkway Corp., its officers, 
agents and employees did not learn until on or about Sep- 
tember 14, 1957, that the plaintiff, Lakewood Park Corpora- 
tion, did not have title to any of the said approximately 
eleven hundred (1,100) lots in said Lakewood Park Estates 
Units numbered 4 to 9, both inclusive, and in Lakewood 
Park Estates Unit 12A, and the defendants further say 
that in truth and in fact, title to most of said approxi- 
mately eleven hundred (1,100) lots, and each of them, was 
in the Indrio Land Corporation, a corporation incorporated 
under the laws of the State of Florida, and title to the re- 
mainder of said approximately eleven hundred (1,100) lots 
was in the Lake Indrio Corporation, another corporation 
incorporated under the laws of the State of Florida, both 
of which corporations were, and are, jointly interested with 
the plaintiff corporation in the transactions out of which 
this action arose. 


Defendants deny that it was the consistent practice of 
plaintiff and defendant Southern Parkway Corp., consented 
to and acknowledged by each as being within the terms of 
the contract, for plaintiff to withdraw blocks and lots which 
were previously designated on lists farnished to defendant 
Southern Parkway Corp., and deny that the mutual under- 
standing was that the said contract required only that seven 
hundred (700) lots be furnished to defendant Southern 
Parkway Corp. for sale, and deny that any number in excess 
thereof could be withdrawn by plaintiff at will, and defend- 
ants respectfully refer the Court to the terms, provisions 
and conditions of the agreement of October 22, 1956, ap- 
pended as Exhibit A as aforesaid, for a true and correct 
statement of the contract between the plaintiff and the 
defendant Southern Parkway Corp. 
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Defendants say that the lots which were listed among 
those furnished by the plaintiff to the defendant Southern 
Parkway Corp. but sold by the plaintiff were sold in Florida 
by the plaintiff in accordance with the exception to the 
exclusive agency of the defendant Southern Parkway Corp. 
contained in the last sentence of paragraph 1. (a) of the 
agreement of October 22, 1956, appended as aforesaid as 
Exhibit A. 

Defendants deny the allegations contained in the last 
sentence of paragraph 7 of Count I of the amended com- 
plaint filed herein. 


8. Defendants deny the allegations of paragraph 8 of 
Count I of the amended complaint, and by reference incor- 
porate in, and make a part of, this answer, the allegations 
of the counterclaim of the defendant Southern Parkway 
Corp. against the plaintiff and the additional parties 
defendant. 


9. Defendants deny each and all of the allegations of 
paragraph 9 of Count I of the amended complaint. 


10. Defendants deny each and all of the allegations of 
paragraph 10 of Count I of the amended complaint. 


1L Defendants deny that the plaintiff had a right of 
election to terminate the said contract effective June 15, 
1957, at five o’clock, p.m., and deny that the sale of more 
than seven hundred (700) lots created any such right in 
favor of the plaintiff. Defendants neither admit nor deny 
the remaining allegations of paragraph 11 of Count I of 
the amended complaint and respectfully refer the Court to 
the plaintiff’s written notice to the defendant Southern 
Parkway Corp. for a true and correct statement of the 
contents of the said notice. 


12. Defendants admit that the defendant Southern Park- 
way Corp. claims that the termination by the plaintiff of 
the contract dated October 22, 1956, between the plaintiff 
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and defendant Southern Parkway Corp., appended as afore- 
said as Exhibit A, constitutes an anticipatory breach of 
the said contract. 


13. Defendants deny that they denied plaintiff the right 
to sell its land and deny the defendant Southern Parkway 
Corp. has threatened to sue for damages in the event the 
plaintiff exercises its right and say that the defendant 
Southern Parkway Corp.’s claims against the plaintiff are 
(1) for commissions earned by the defendant Southern 
Parkway Corp. under the contract of October 22, 1956, be- 
tween the plaintiff and defendant Southern Parkway Corp., 
(2) for an accounting of and concerning the commissions 
earned by, and the commissions due and payable to, the 
defendant Southern Parkway Corp. on the sale of houses 
built and to be built on lots in the subdivision known as 
Lakewood Park Estates, St. Lucie County, State of Florida, 
and (3) for damages for breach of the said contract dated 
October 22, 1956. Defendants do not deny that the plain- 
tiff has the right to engage in its own sales program with- 
out interference by the defendants. Defendants say that 
they have not interfered and do not intend to interfere with 
the plaintiff’s right to engage in its own sales program. 
Defendant Southern Parkway Corp. has asserted, and in- 
tends to continue to assert, its claims in the three (3) cate- 
gories hereinbefore stated until its claims in the said three 
(3) categories have been adjudicated or satisfied or both. 
Therefore, defendants deny that a justiciable controversy 
exists entitling the plaintiff to a declaratory judgment be- 
cause declaratory relief would not be effective in settling 
the actual controversy between the plaintiff and defendant 
Southern Parkway Corp.; namely, the amount of commis- 
sions owing from the plaintiff to defendant Southern Park- 
way Corp. and the amount of damages sustained by the 
defendant Southern Parkway Corp. as a result of the plain- 
tiff’s termination of the agency of the defendant Southern 
Parkway Corp. without cause. 
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14. Defendants deny the allegations of paragraph 14 of 
Count I of the amended complaint. 


Exhibit A 


Tis AGREEMENT made this 22d day of October, 1956, by 
and between SourHERN Parkway Corp., a Maryland corpo- 
ration, hereinafter called the ‘‘Broker’’ and Lakewoop Park 
Corporation, a Florida corporation, hereinafter called the 
“‘Seller’’, 


WITNESSETH : 


Wueneas, the Broker is a duly licensed real estate broker, 
maintains an office in the District of Columbia, and. is other- 
wise engaged in the sale of real estate in the States of 
Maryland, Virginia and the District of Columbia, and else- 
where; and 


Wuenreas, the Seller is the owner of tracts of land, and 
residences in various stages of construction, located in and 
known as Lakewood Park, a real estate subdivision of Ft. 
Pierce, Florida, said tracts of land to be subdivided into 
and sold as lots, or to be sold as lots with improvements 
thereon, in varying stages of construction, completed or 
to be completed; and 


Wueneas, the Broker desires to sell the aforesaid land 
with improvements existing or to be built thereon and the 
Seller is desirous of engaging the services of said Broker 
for such purposes upon the terms and conditions herein- 
after set forth, 


Now, THEREFORE, in consideration of the premises and 
of the mutual covenants, conditions and agreements herein 
contained and to be performed by the parties hereto, the 
said parties do hereby agree as follows: 


1. (a) The Seller does hereby irrevocably grant to the 
Broker the sole and exclusive right to sell the real estate 
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described in unit and block numbers as from time to time 
to be furnished by Seller (a minimum, in any event, how- 
ever, of 700 lots), all in said Lakewood Park Subdivision, 
Ft. Pierce, Florida. This exclusive agency does not apply 
to Seller in connection with sales made by Seller in Florida 
not involving prospective purchasers procured by Broker. 


This said exclusive right of sale shall begin upon the 
execution hereof and shall terminate upon the sale of the 
last of said lots and/or improvements, or on April 30, 1958, 
whichever date shall first occur. 


(b) In the event the properties aforesaid are not sold 
prior to the expiration of the term aforesaid, then and in 
such event the Broker shall be deemed to have a general 
listing for the sale of said properties and this listing shall 
be subject to prior sale and increase in price. 


(c) If, during the period of the exclusive right of sale 
aforesaid, said properties, or any part thereof, shall be 
sold, traded or exchanged, by any party, except Seller, act- 


ing as aforesaid, or if the Broker shall present to the Seller 
bona fide offers for the purchase of said properties, or any 
of them, at the price and upon the terms fixed by Seller, and 
as herein described, or upon any other price or terms ap- 
proved by Seller, then the Seller shall pay to the broker 
the agreed commission as hereinafter stated. 


(d) The exclusive right of sale provided shall apply only 
to the States of Maryland and Virginia, and the District 
of Columbia. 


2. (a) Seller shall deliver to Broker plats indicating 
thereon the prices of the lots to be sold by Broker. All of 
said lots shall be sold for a minimum down payment of 5% 
of total price and a monthly payment of not less than 2% 
of the unpaid balance, and the contract of sale for the pur- 
chase of said lots shall be attached hereto, signed by the 
parties and made a part hereof. 
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(b) Prices of improved property, without lots, are as 
follows: ‘Two-bedroom house—$6,350.00; three-bedroom 
house—$7,250.00. Seller has privilege of increasing these 
prices on written notice to Broker. 


3. There shall be paid to the Broker as commission for 
the sale of the unimproved lots aforesaid the sum of fifteen 
percent (15%) of the total sales prices thereof, which com- 
mission shall be payable as follows: 


(a) 10% to Salesmen; and 5% to Broker. 


(b) Upon receipt of down payment there shall be paid 
to the Broker fifty (50%) percent thereof up to the full 
amount of commission due. 


(c) Upon receipt of monthly payments there shall be 
paid to the Broker fifty (50%) percent thereof until full 
commission is paid to the Broker. 


(a) Payment of commission shall be made on the 10th 
day of each month for all commissions earned through the 
end of the preceding month. 


On improved property, in addition to the regular com- 
mission of 15% of the sales price of the lot on which the 
improvements are to be constructed, commission shall be 
paid to the Broker at the rate of $ for each two 
bedroom house sold, and $ 
three bedroom house, said commissions to be payable in 
cash at time of settlement. 


4. The Seller, after ratification of any sales contracts, 
shall keep all records and handle all correspondence in con- 
tact thereafter with the purchasers, and Seller will collect 
all payments from purchasers on account of their sales 
contracts, and with the commission check shall render a 
statement to the Broker of all collections and receipts on 
account of said sales contracts. Broker shall have the right 
to make periodic inspection of Seller’s records pertaining 
to sales either personally or through its accountant. 
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In the event any purchaser of any lot, after visiting the 
lot, within ninety days after purchase thereof shall become 
dissatisfied with his purchase and requests the return of his 
purchase price, the said purchase price shall be returned 
to him by the Seller in full and without any deduction there- 
from, and in any such event, the commission paid to Broker 
shall be refunded by Broker. 


The Broker is authorized to sell to purchasers lots or 
improved properties for all cash, at a 5% discount, if the 
purchaser is required by his contract to pay all cash with- 
in six months after purchase, same shall be deemed a cash 
sale and purchasers shall be entitled to such 5% discount 
on the unpaid balance. 


5. The sales contract shall provide for the payment of 
no interest for the first sixty days after execution and, 
thereafter, shall bear interest on the unpaid balance at the 
rate of 5%. 


If any of the purchasers, who were originally sold prop- 
erty by the Broker, buys an additional lot or lots, or house 
or houses through the Southern Parkway Corp., during 
the period ending April 30, 1958, said Corporation will re- 
ceive fifteen percent (15%) of the sales price. 


6. Broker is authorized by Seller to make, represent and 
repeat to purchasers such representations as have hereto- 
fore been made to Broker by Seller, and as are contained 
or indicated in any of the Seller’s past, present or future 
literature, correspondence, brochures, tape recordings and 
as contained in the attached memorandum marked Ex- 
hibit ‘‘A’’, and made a part hereof, and Seller will indem- 
nify and save harmless the Broker, including payment of 
attorney’s fees and other costs of litigation, in the event 
of any action against Broker alleging that any of the 
aforementioned representations are untrue, but the de- 
fense of any of such actions shall be tendered to Seller if 
requested by it. Broker including Southern Parkway Corp. 
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will save the Seller harmless and indemnify him, including 
attorney’s fees and litigation costs, in the event of any 
action against Seller wherein the Court (with or without 
jury) finds that the Broker or his agent is guilty of fraud, 
misrepresentation or deceit, where such fraud, misrepre- 
sentation, or deceit is not predicated upon statements made 
or furnished by Seller as aforesaid. 


7. The Seller shall bear all expense and do everything 
necessary to comply with, and qualify under and assist 
the broker to comply with, and qualify under the laws of 
the State of Florida pertaining to out-of-state sales of 
real estate. 


8. All deposits subject to payment of commission as 
aforesaid, shall be paid over to Seller by the Broker and, 
where necessary to be refunded to purchaser by reason of 
any matter whatsoever, the full amount of said deposit 
shall be promptly refunded to purchaser by the Broker. 


9. The Seller shall bear, and pay for all of the Broker’s 
expenses in connection with the sales of the lots and houses 
aforesaid and no deduction shall be made from any of the 
broker’s commission on account of any such expenses. 
These expenses shall include, but not be limited to office 
rental, telephone, advertising and advertising agency, 
plaques, etc., providing, however, that all or any of said 
expenses shall be first authorized in writing by either 
Edmund Brant, James Abramson, or Archie Zinnamon. 
The advertising and advertising agency expenses afore- 
said may be contracted for in by Broker in the name of 
the Seller but such expenses shall be paid for direct by 
Seller, after written authorization as above. 


10. Attached hereto as Exhibit “‘ ”’, and signed by 
the parties hereto, is form of sales contract to be used by 
Broker in connection with the sales of the properties 
described herein. 
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In Wrrness WuHezeor, the parties hereto have hereunto 
set their hands and seals on the day and year first here- 
inabove written. 


Attest: 


Sytvia Sawver 
Ass’t Secretary 
(SEAL) 
SovurHern Parkway Corp. 
By Txeropore N. Lernez 
President 
Attest: 
James (Not legible) 
Secretary 
(SEAL) 
Laxewoop Park CorPoraTION 
By Epmunp Bzant 
President 


If any of the purchasers who are sold property by the 
broker come down to Florida and buy an additional lot or 
lots, such an additional purchase will be free of any com- 
mission to the broker. Any reservations taken, in writing, 
by the broker, accompanied by a deposit which is con- 
verted into a firm sale, in writing, by the salesman in 
Florida, then in this event, a 744% (seven and a half per- 
cent) commission will be paid to the broker, of which the 
salesman will receive one-half (14). 


Sournern Parxway Corp. 


By Txeopore N. Leener 
President 


Laxkewoop Park CoRPoRATION 
By Epmounp Brant 
President 
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Exhibit B 
LAKEWOOD PABK 
Lakewood Park Estates 
818 Orange Avenue, Fort Pierce, Florida 
February 5, 1957 


Mr. Theodore Lerner 
Lakewood Park Estates 
1012-14th Street N. W. 
Washington, D. C. 
Dear Ted: 


This will confirm my understanding regarding the in- 
crease of commissions on certain sales made by the sales- 
men. Where a salesman closes a deal and obtains a signed 
agreement for deed and a deposit at a prospect’s residence, 
we will pay him an additional 244 percent. We will not 
pay the 214% where the sale is closed in the office or at 


the customer’s place of business. 


In addition to the above, we will also pay a bonus of 
21% commission on the sales price on any lot sold in the 
following blocks: 

Blocks 44, 45, 53, 54, 55, 66, 68, 69, 70, 71 and 82. 

It is my understanding that these bonuses or supple- 
mental commissions are to be paid to the salesmen, your 
override of 5% remains the same. It is specifically under- 


stood that either or both of the above bonuses may be can- 
celled at any time upon a 24-hour notice by me. 


Very truly yours, 


Laxewoop Park Estates 
Epmunp Brant 
Edmund Brant, Pres., 
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Members: Ft. Pierce Chamber of Commerce, Vero Beach 
Chamber of Commerce, National Association of Home 
Builders. Bank Ref.: St. Lucie County Bank of Ft. Pierce 


Filed November 20, 1958 
Pre-Trial Statement of Plaintiff, Lakewood Park Corporation 
A. Inrropucrory 


The Amended Complaint in this action sets forth two 
counts. The first count seeks a declaratory judgment re- 
garding the termination by plaintiff of its contract of Octo- 
ber 22, 1956 (see Exhibit A attached to the original Com- 
plaint herein) with the corporate defendant. By the 
terms of that contract, the corporate defendant was given 
an exclusive agency in the metropolitan area of the Dis- 
trict of Columbia to sell certain property located in Florida. 
The second count of the Amended Complaint seeks dam- 
ages for alleged wrongful conduct on the part of the de- 
fendants prior to the termination of the contract. (This 
wrongful conduct is alleged in paragraph 9 of the first 
count to constitute one of the reasons which justified 
plaintiff’s termination of the contract). The corporate 
defendant responded by filing a two-count Counterclaim 
which, inter alia, seeks alleged commissions in arrears, 
damages for an asserted anticipatory breach of contract 
and adds additional parties as defendants to the counter- 
claim. 


On March 25, 1958, this Court entered an order which 
separated count 1 of the Amended Complaint (ie., that 
portion of the case which seeks a declaratory judgment 
regarding the validity of plaintiff’s termination of the 
contract) from the remainder of the case and advanced 
that separated portion of the case for pre-trial and trial. 
It is pursuant to that order that the present pre-trial pro- 
ceedings are conducted. These proceedings are thus con- 
fined solely to count 1 of the Amended Complaint. 
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B. Tae Naroze or THE Dectazatory JupGMENT Portion 
or THIS CASE 


1. The contract between the parties 


On October 22, 1956, plaintiff, a Florida corporation, 
entered into a contract with the corporate defendant, a 
Maryland corporation. Copies of that contract are attached 
to the original Complaint and the Counterclaim herein as 
Exhibit A and the amendment to that contract, dated 
February 5, 1957, is attached to the original Complaint 
and Counterclaim as Exhibit B. By that contract plaintiff, 
an owner and developer of certain real estate in a sub- 
division known as Lakewood Park Subdivision, located 
near Ft. Pierce, Florida, granted to the corporate de- 
fendant, subject to the terms of the contract, an exclusive 
agency in regard to those portions of the subdivision which 
might thereafter, from time to time, be assigned to the 
corporate defendant for sale in the metropolitan area of 
the District of Columbia. Paragraph 1(a) of the contract 
stipulated that a minimum of 700 lots would be assigned 
to the corporate defendant under the contract, but that 
the exclusive agency did not restrict plaintiff’s right to 
sell in Florida, notwithstanding that the same lots might 
have previously been assigned to defendant under its 
exclusive agency to sell in the District of Columbia area. 
Termination of the contract was further provided for in 
paragraph 1(a), which states that the exclusive agency 
shall terminate upon the sale of the last lot so furnished 
the corporate defendant or on April 30, 1958, whichever 
date shall first occur. By the terms of paragraph 1(b) of 
the contract, it was provided that upon expiration of the 
contract under the previous provisions [i.e paragraph 
1(a)], the corporate defendant shall have a “general 
listing’’ in regard to unsold lots. 


The said contract was signed by the corporate defendant, 
through its president, Theodore N. Lerner, who is a co- 
defendant herein, and the plaintiff signed the contract by 
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its president, Edmund Brant, who is an added defendant 
to the Counterclaim. 


2. Performance of the contract 


Pursuant to the terms of the contract plaintiff admittedly 
assigned, from time to time, to the corporate defendant a 
number of lots substantially in excess of 700, which number 
of lots constituted the full extent of plaintiff’s contractual 
obligation to refer lots to the corporate defendant. It is 
conceded that the corporate defendant sold more than 
700 lots, the corporate defendant claiming that it sold 
approximately 1,105 lots while plaintiff asserts that it 
sold approximately 900 lots. Plaintiff further asserts that 
it was the consistent practice under the contract, consented 
to and acknowledged by each of the defendants to be within 
the purview of the contract, for plaintiff to withdraw 
entire blocks and lots of land which were previously re- 
ferred to the defendants, the mutual understanding being 
that the contract required only that 700 lots be furnished 
to the defendants for sale and that any number in excess 
thereof could be withdrawn by the plaintiff at will. In 
short, there was a clear understanding that the contract 
left the plaintiff free to withdraw lots previously assigned 
to the defendants providing that during the life of the 
contract a minimum of 700 lots were referred to the de- 
fendants. 


3. Termination of the contract 


By letter dated June 12, 1957, the plaintiff elected to 
terminate, effective June 15, 1957, the aforesaid contract. 
As is more fully stated hereinafter, the plaintiff asserts 
that the aforesaid termination was justified upon two 
independent grounds: (1) that the defendants had failed 
to exercise reasonable care, skill and judgment in the per- 
formance of the agency; and (2) that plaintiff’s contractual 
obligations were terminable after the sale of 700 lots by 
the defendants, which number of lots they had already 
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sold. The defendants refused to acknowledge the validity 
of said termination and announced their purpose to con- 
test it, thus requiring the institution of the present suit. 


C. Tue Issues Hereny 


In support of its contention that defendants failed to 
exercise reasonable care, skill and judgment in the per- 
formance of its agency, plaintiff asserts the following: 


1. The defendants failed to adequately train, organize, 
manage and supervise its sales force and operation; 


2. The defendants failed to maintain proper records and 
accounts showing the lots of land sold and incidental in- 
formation ; 


3. The defendants misrepresented information to cus- 
tomers regarding lots referred to them; and 


4. The defendants failed to promptly and properly pay 
their salesmen the commissions owed to them so that as a 
direct result sales were less than they otherwise would 
have been. 


In respect to the second ground justifying the aforesaid 
termination, plaintiff asserts that defendants’ exclusive 
agency was terminable upon the sale of 700 lots and that 
subsequent to such sale plaintiff had the right to terminate 
the entire contract and withdraw all remaining lots. 


In regard to the defendant, Theodore N. Lerner, presi- 
dent of the corporate defendant, plaintiff asserts that he 
was engaged in a joint enterprise with the corporate de- 
fendant prior to the inception of the contract and that the 
said joint enterprise has continued during all material 
times subsequent thereto. Plaintiff further asserts that 
the acts of omission and commission which constituted the 
failure to exercise reasonable care, skill and judgment on 
the part of the corporate defendant were all acts personally 
committed by that individual defendant. 
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D. Requestep SriPuLaTions 


1. That the contract dated October 22, 1956, attached 
to the Complaint, as well as the amendment thereto dated 
February 5, 1957, also attached to the Complaint, is the 
true contract, as amended, between the parties thereto. 


(Filed November 20, 1958) 


Pretrial Statement of Defendants Southern Parkway Corp. and 
Theodore N. Lerner as to Count 1 of Amended Complaint 


This action was filed by the plaintiff after the defendant 
Southern Parkway Corp. announced its intention of suing 
the plaintiff for commissions which the defendant Southern 
Parkway Corp. had earned and were admittedly owing 
from the plaintiff to the defendant Southern Parkway Corp. 
under a contract between the two (2) corporations dated 
October 22, 1956, and for damages resulting from the 
plaintiff’s wrongful termination and breach of the contract 
dated October 22, 1956. 


There is no question involved in Count 1 of the amended 
complaint that could not have been resolved in an original 
action by the defendant Southern Parkway Corp. of the 
nature indicated above, and which it announced its inten- 
tion to file before the plaintiff filed, or threatened to file, 
this action. This is simply a case where the plaintiff beat 
the defendant Southern Parkway Corp. to the Clerk’s 
Office in the Court House. The circumstances indicate a 
desire on the part of the plaintiff to defeat the right of the 
defendant Southern Parkway Corp. to initiate the action so 
that it could make an attachment before judgment in the 
usual and ordinary way on the ground that the plaintiff 
is a foreign corporation. 

The defendant Southern Parkway Corp. denies that the 
first count of the amended complaint states a claim against 
the defendant Southern Parkway Corp. and Theodore N. 
Lerner, or either of them, upon which relief can be granted. 
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The defendant Theodore N. Lerner is not a party to the 
contract of October 22, 1956. The parties thereto are the 
plaintiff corporation and the defendant Southern Parkway 
Corp. 


The plaintiff is a foreign corporation incorporated in 
Florida, and transacted business in the District of Columbia 
without a certificate of authority from the District of 
Columbia Commissioners, and on that ground it is not en- 
titled to bring or maintain an action in this Court. 


The additional defendants brought in on the motion of 
the defendant Southern Parkway Corp., as shown by the 
record herein, have a joint interest with the plaintiff cor- 
poration in the subject matter of Count 1 of the amended 
complaint and have not been made parties to Count 1 of 
the amended complaint. 


The defendants Southern Parkway Corp. and Theodore 
N. Lerner deny that the subject matter of Count 1 of the 
amended complaint is within the Federal Declaratory Judg- 


ment Act, and deny they were engaged in a joint enterprise 
in the transaction involved. These two (2) defendants say 
that between October 22, 1956, and June 15, 1957, the plain- 
tiff and the additional defendants having a joint interest 
with the plaintiff, furnished the defendant Southern Park- 
way Corp. from time to time lists and plats containing the 
lot numbers and block numbers of all the unsold lots in 
units listed in paragraph 7 of their answer to Count 1 of 
the amended complaint, and that the lists contained prices 
of the lots, and the plaintiff and the additional defendants 
jointly interested with the plaintiff, authorized the de- 
fendant Southern Parkway Corp. and its salesman to offer 
such lots for sale at the prices shown in the list, and during 
that period, the defendant Southern Parkway Corp. and its 
salemen sold for and on behalf of the plaintiff and the 
additional defendants jointly interested with the plaintiff 
approximately eleven hundred five (1105) lots as more fully 
shown in paragraph 7, page 3, of the answer of these two 
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(2) defendants to Count 1 of the amended complaint. The 
defendant Southern Parkway Corp., its officers, agents and 
employees did not learn until about September 14, 1957, 
that the plaintiff corporation did not have title to any of 
the said approximately eleven hundred five (1105) lots, and 
that title to most of them was in the Indrio Land Corpor- 
ation, one of the additional defendants, and title to the 
remainder of such lots was in the Lake Indrio Corpor- 
ation, another additional defendant jointly interested with 
the plaintiff in the transactions out of which this action 
arose. 


These defendants deny that it was the consistent practice 
of the plaintiff corporation and the defendant Southern 
Parkway Corp., consented to and acknowledged by each as 
being within the terms of the contract, for the plaintiff to 
withdraw blocks and lots which were previously designated 
on lists furnished to the defendant Southern Parkway 
Corp., and deny that the mutual understanding was that 
the contract of October 22, 1956, required that seven hun- 
dred (700) lots be furnished to the defendant Southern 
Parkway Corp. for sale, and they deny that any number 
in excess thereof could be withdrawn by the plaintiff at 
will, and to support their position in this regard, they 
rely on the terms, provisions and conditions of the agree- 
ment of October 22, 1956. They further say that the lots 
which were listed among those furnished by the plaintiff 
corporation to the defendant Southern Parkway Corp. but 
which were sold by the plaintiff, were sold by the plaintiff 
in Florida in aceordance with the exception to the exclusive 
agency contained in the last sentence of paragraph 1. (a) 
of the agreement of October 22, 1956. They also deny the 
allegations contained in the last sentence of paragraph 7 
of Count 1 of the amended complaint. 


These two (2) defendants deny that the plaintiff has 


duly performed all of the terms and conditions of the agree- 


ment of October 22, 1956, as alleged in paragraph 8 of 
Count 1 of the amended complaint, and they incorporate in 
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their defenses to Count 1 of the amended complaint, the 
allegations of the counterclaim of the defendant Southern 
Parkway Corp. against the plaintiff, and the additional 
defendants jointly interested with the plaintiff. 


These defendants deny that the defendant Southern Park- 
way Corp. failed to exercise reasonable care, skill and 
judgment on the plaintiff’s behalf, deny that it failed to 
adequately train, organize, manage and supervise its sales 
force and operations, deny that it failed to maintain proper 
records and accounts showing lots sold and incidental infor- 
mation, deny that it misrepresented information to cus- 
tomers regarding the plaintiff’s lots, and deny that it failed 
to promptly and properly pay its salesman, and deny that 
as a result of its conduct the plaintiff sustained any loss or 
injury, and they deny that the defendant Theodore N. 
Lerner personally committed or participated, knowingly 
or otherwise, in any wrongful acts of the nature alleged in 
paragraph 9 of Count 1 of the amended complaint. 


These two defendants deny that the plaintiff had a right 
of election to terminate the contract of October 22, 1956, 
effective June 15, 1957, at five o’clock, p.m., or at any other 
time prior to the filing of this action. 


These two defendants admit that the defendant Southern 
Parkway Corp. claims that the termination by the plaintiff 
of the contract dated October 22, 1956, constitutes an 
anticipatory breach of the contract. 


These two defendants deny that they denied the plain- 
tiff the right to sell its land, and deny that the defendant 
Southern Parkway Corp. has threatened to sue for damages 
in the event the plaintiff exercises its right, and they 
say that the defendant Southern Parkway Corp.’s claims 
against the plaintiff are (1) for commissions earned under 
the contract of October 22, 1956, (2) for an accounting, and 
(3) for damages for wrongful termination and breach of 
the contract of October 22, 1956. They deny that a justici- 
able controversy exists entitling the plaintiff to a declar- 
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tory judgment, because declaratory relief would not be 
effective in settling the actual controversy concerning the 
amount of commissions owing from the plaintiff to the 
defendant Southern Parkway Corp., and the amount of 
damages sustained by the defendant Southern Parkway 
Corp. as a result of the plaintiff’s termination of the agency 
of Southern Parkway Corp. without cause. These defend- 
ants deny that the claims and assertions of the defendant 
Southern Parkway Corp. are without basis, and say that 
such claims and assertions are good, valid and meritorius. 


(Filed Nov. 20, 1958) 
Pretrial Proceedings 
SraTEMENT oF NaTURE oF CASE: 


Suit for declaratory judgment. Under order of Court this 
trial was confined to determination of issue involved in 
Count 1 of complaint. P contends that on Oct. 22, 1956 
P and D entered into contract whereby P owner of certain 
real estate in Lakewood Park, Fla. gave D exclu. agency 
for sale in D. C. Md., and Va. of certain lots which were 
to be assigned in subdivision known as Lakewood Park. 
P asserts that it agreed it would furnish a minimum of 
700 lots and maintains that the contract provided that the 
exelusive agency would terminate upon sale of said 700 
lots or on Apr. 30, 1958 which ever occurred first. P 
asserts that more than 700 lots have been sold and that 
therefore the contract could be terminated, and seeks judg- 
ment of Court terminating said contract. P also contends 
that D as agent did not exercise reasonable care in per- 
forming its duties as exclusive agent, resulting in breach 
of contract justifying termination. 

Over the obj. of D the Court rules that D has no right 
to assert that certain indispensable persons and corps 
should be made party. D asserts that it sold approx. 1105 
lots under the arrangement with P and D denies that P 
had right of election to terminated contract on June 15, 
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1957 and denies that the sale of more than 700 lots created 
such right. D further asserts that this is not proper case 
for declaratory judgment. D also contends it has per- 
formed all terms and conditions of contract at the time P 
attempted to terminate the same, and that P improperly and 
unlawfully has attempted to terminate said contract. D 
also denies that there was any lack of care on its part in 
any manner whatsoever in performance of its duties as an 
agent and denies P has any right to terminate the contract 
on that ground. D also contends that P did not have title 
to any of the lots in question, except approximately 5 
lots in Units No. 1, 2 and 3. 


P contends this is not a proper issue. 


Theodore N. Lerner has been made an additional party 
D by order of the Court. The positions of parties hereto 
are stated more fully in their pretrial statements. 


Stipulations: 


Dated: Nov. 20, 1958 


/s/ Loraer W. YouncDAHL 
Pretrial Justice 


Remarks of Pretrial Justice for consideration of Trial 
Justice: 


Attorney authorized to act 


/s/ Newmyer & Bress 
/s/ By Leonarp Braman 
Plaintiff 
/s/ AzrHour J. Hirianp 
/s/ Srantey Kuavan 
Defendant 
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TRANSCRIPT OF PROCEEDINGS 


Washington, D. C., 
Thursday, February 5, 1959. 


The above-entitled matter came on for hearing in the 
United States District Court for the District of Columbia 
at ten o’clock in the forenoon on Thursday, February 5, 
1959, 


BEFORE: 
Honoraste Josepx R. Jackson, Judge of the United 


States District Court for the District of Columbia, there 

being the following 

APPEARANCES: 

Messrs. Newmyer & Bress by Dav G. Bress, Esquire, 

and Lronarp Braman, Esquie, on behalf of the Plaintiff; 
and 

3 Azruvur J. Hianp, Hsquime, and Stantey Kra- 
van, Esquire, on behalf of the Defendant. 


The following proceedings and transactions were then 


PROCEEDINGS AND TRANSACTIONS 


The Court: The parties are ready? 

Mr. Bress: The plaintiff is ready. 

Mr. Hilland: The defendant is ready, your Honor. 

Mr. Bress: If the Court pleases, the trial memorandum 
which I have just handed to the Court, and I have given 
a copy to defense counsel, is a succinct analysis of the 
issue presented. 

And I believe that it will be more effective and crystal 
clear to your Honor when I conclude my opening as to 
the significance of each word in this memorandum. 

This action is essentially a declaratory judgment suit 
seeking a determination as to whether a certain brokerage 
contract between a principal and an agent, dated October 
22, 1956, was validly terminated by the plaintiff. 
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In its inception, your Honor, this case was a very simple 
one but, unfortunately, it has mushroomed tremendously 
and has developed many complexities which have, in tarn, 
spawned additional complications which I believe we can, 
by dealing directly with the heart of the case, dispense 

with. 
4 TI shall try to tell the Court as lucidly as I can 

the meat of this case and then make certain sugges- 
tions which, I am convinced, will greatly simplify the case 
and scale down to a hearing of at least a few days’ dura- 
tion an arduous trial which could otherwise consume weeks 
and possibly a month of hearing evidence involving a 
score and more of witnesses. 

The meat of this case that I will try to summarize is as 
follows. 

The plaintiff, Lakewood Park Corporation, is a Florida 
corporation and, together with certain other affiliated cor- 
porations, owned and developed a subdivision of land in 
Florida called Lakewood Park Estates. 

The development of this subdivision, consisting of ap- 
proximately 1600 acres of land, is now about ninety per 
cent completed. The plaintiff corporation owned a good 
portion of the land in the subdivision originally and had 
the power to sell by arrangement with some of the other 
corporations that owned some of the land. 

The plaintiff is a corporation—I think that the status 
of the parties is pertinent in my opening—of high stand- 
ing and business repute, a member of the National Asso- 
ciation of Home Builders, of the Vero Beach, Florida, 
Board of Trade, the Fort Pierce Board of Trade, the Dis- 
trict of Columbia Better Business Bureau, and so 

forth. 
5 It was a legitimate operation. I want to get that 
clear at the outset. This is not a company that buys 
up acres of land and sells it in far away places in a fly- 
by-night fashion. 
This was a legitimate operation in which, for example, 
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the owner agreed with each purchaser to refund in full 
any purchase price paid to buy a lot if, within ninety days 
after the purchase, they inspected the lot and decided they 
wanted to get out of the deal for any reason whatsoever. 

An indication of the nature of its venture and the caliber 
of the owners is that in almost 2,000 separate sales of 
land, which this plaintiff has engaged in up to the present 
time, not one suit has been brought by it or against it. 

This action which is before your Honor today is its 
first and only suit and this, against our own agent. 

This property was acquired in 1955 and a selling pro- 
gram began in early 1956 in Florida. This corporation 
set up an office in Fort Pierce, Florida, near which this 
subdivision was located, and by the spring of 1956 one of 
the principal stockholders of this corporation, the plain- 
tiff, the owner, being a Washingtonian, and the others 
having lived in the Washington area for some years, con- 
sidered the Washington area a likely and good place in 

which to offer for sale medium or low priced lots in 
6 Florida, some as low as $695, I understand, and go- 
ing up to a couple of thousand dollars per lot. 

Several names were suggested of brokers who would 
be good to use in Washington for that purpose. Amongst 
the names suggested was Mr. T. N. Lerner, who operates 
on Georgia Avenue a modest real estate office engaged in 
the selling of homes under the name of T. N. Lerner Com- 
pany. 

Mr. Lerner was contacted by the plaintiff. And when I 
refer to action on behalf of the plaintiff, the Lakewood 
Park Corporation, I will always with hardly any excep- 
tion that comes to mind be referring to the action of Mr. 
Edmund Brant, the president of that corporation, who sits 
at counsel table next to Mr. Braman. 

Mr. Brant, who is also president of some of the other 
affiliated corporations, was formerly for a number of years 
in the real estate business in the Washington area, operat- 
ing in Arlington, Virginia, before going to Florida. 
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Mr. Brant contacted Mr. Lerner and an arrangement 
was made for Mr. Lerner to come down to Florida to look 
at the subdivision. Mr. Lerner did that. And beginning 
in the middle of the late spring and summer of 1956 the 
negotiations for this kind of a relationship, for Mr. Lerner 
to act as the agent in Washington, negotiations began at 
that time and continued for several months. 

Now, what were the negotiations? 
q Mr. Brant, on behalf of Lakewood Park, had some 
modest expectation of sales for the District of Co- 
lumbia, and this is relevant, your Honor, in the negotiations 
leading up to the contract. 

He contemplated that several hundred lots would be 
made available—— 

The Court: Did you say ‘‘several”’ or ‘‘seven’’? 

Mr. Bress: Several hundred. 

And he considered that Mr. Lerner, who had an office on 
Georgia Avenue, could very well, by getting a few sales- 
men, handle the sale of a few hundred lots from that office, 
and that very little advertising would be necessary, and 
that would be what he had in mind in trying to arrange 
for a Washington sales organization. 

However, in the course of the discussions with Mr. 
Lerner, Mr. Lerner had more expansive ideas. He didn’t 
think that it ought to be limited to his place on Georgia 
Avenue, and that not only two hundred lots or a few hun- 
dred lots would they be able to sell but they could do a 
lot more; that they ought to go into it in a big scale. 

They discussed that and after the matters of commis- 
sions, advertising, and similar matters were agreed upon 
the parties considered the nature of Lerner’s agency; its 
scope and duration. 

This became very important. 
8 Lerner asked that he be given a specific number of 
lots amounting to about 1200 or 1500 lots. At an 
average of $1,000 a lot that was a big proposal and was 
far removed from what Brant contemplated—a deal for 
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about 200 lots for sales in Washington. And it was far 
different from what Brant had contemplated. 

To set up an organization to sell about 1500 lots would 
require a major organization, separate offices, extensive 
advertising, and so forth. 

And Mr. Lerner proposed that he wanted to get twelve 
to fifteen hundred lots and wanted an exclusive agency 
on those, all of which Brant refused to do. Brant refused 
to tie himself to Lerner exclusively for such a large num- 
ber, one reason being that the plaintiff was concurrently 
engaged in and expected to continue to be engaged in the 
sale of these lots in Florida. 

The whole subdivision, the 1600 acres—I think it was 
about three to four square miles—this whole subdivision 
was a maximum of 3900 lots and by the time Lerner had 
got into it they had already sold 500 lots down there. They 
were engaged all the time in improving the subdivision, 
continuing always to build streets and curbs and so forth, 
so that as they progressed with the building down there 
different areas became more attractive to local buyers who 

could see the lots. 
9 Therefore, the change in demands for lots, con- 
nected with the sales program down in Florida, was 
such that Mr. Brant said, no, he would not tie himself to 
any kind of an exclusive arrangement in Washington that 
would encompass as much as 1,000 to 1,500 lots. 

This matter was negotiated back and forth until it was 
agreed that Brant would furnish to Lerner not all at one 
time but from time to time a minimum of 700 lots. That 
was agreed. 

The Court: That is the over-all? 

Mr. Bress: Yes, your Honor, as an exclusive. 

He would have an exclusive right to sell 700 lots. And 
this is the first salient point of the contract which was 
later drawn up by Mr. Lerner himself or through his at- 
torney. He mentioned that he used a lawyer. 

Now, I haven’t mentioned that feature of it but the fact 
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is that this contract was drawn in Washington while Brant 
was in Florida. It was drafted by Mr. Lerner and his 
own counsel in Washington and mailed down to Florida 
and Mr. Brant signed it. Mr. Brant had nothing to do 
with the drafting of it. ; 

And that item of fact may be of some relevance on any 
question of interpretation. 

Now, Brant was willing to bind himself to 700 lots for 

District of Columbia sales with Lerner. Now, 
10 Lerner, after agreeing to the minmum, that he would 

have an exclusive on at least 700 lots, then raised 
the question of what would happen to his agency if he was 
not able to sell 700 lots by the end of the 1957 selling sea- 
son. That selling season consisted of the months of Janu- 
ary, February, March, and part of April of 1957. 

Although he felt and had so stated to Brant that he 
could sell at least 1,015 lots, he was concerned about what 
would happen if he did not sell 700. He also felt that his 
agency should be protected in the event that this did not 
materialize and he was not able to sell the minimum of 700 
lots, and this subject was then further negotiated and oral 
discussions were had, most of it by telephone long-dis- 
tance, and it was agreed that in regard to the exclusive 
agency Lerner would have until April 30, 1958, that is, 
not through the 1957 selling season but we would give him 
until the 1958 selling season to dispose of the exclusive 
agency that he had on 700 lots. 

So he would be sure if he couldn’t do it in one selling 
year he could do it in two selling years. He could get the 
commissions on 700 sales, and that would run in excess of 
approximately three-quarters of a million dollars of sales 
or more. 

Now, this, your Honor, is the second salient point of the 

contract. 
11 The first was how many lots was he to have an ex- 
clusive on and the second was the term during which 
the exclusive was to continue. Was it until he sold the 
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700 lots or was the exclusive until April 30, 1958? And 
what did the exclusive apply to? 

This, therefore, covers the second feature of the con- 
tract, that Lerner was to have until April 30, 1958, through 
the second selling season to dispose of his exclusive on 700 
lots. 

Now, this constitutes the heart of the negotiations. 

After the parties had agreed, in principle, on these terms 
that I have just stated Mr. Lerner then, for the first time, 
notifies Florida before the contract is executed, of course, 
and stated that he was not going to operate it in his own 
name but that for tax reasons he was setting up a corpo- 
ration, of which he was the sole owner, called ‘‘Southern 
Parkway Corporation’’, and that the agency would not 
be with him as an individual but would be with his new 
corporation, Southern Parkway Corporation, for tax pur- 
poses. 

And it was then, immediately after notifying Florida 
that Southern Parkway was to be the designated agent, 
that Lerner then went to his attorney and drafted the 
contract and sent it to Florida. 

There were some minor adjustments made in it 

12 _without the benefit of any counsel to Mr. Brant, 

but we are not seeking any excuse for not getting 

any counsel. It was perfectly plain to Mr. Brant what the 

contract meant, perfectly plain to him in the light of his 

negotiations what it meant, and he then signed the con- 

tract, which is dated October 22, 1956, which is attached to 
the complaint as Exhibit A. 

I will come to that very carefully and call your Honor’s 
attention to the four separate provisions in this contract 
which compel an interpretation that we have come to court 
to obtain, an interpretation that gave to the plaintiff the 
right to terminate the contract when 700 lots were sold. 

Now, more than 700 were sold before we terminated, 
but I will let your Honor see this chronological develop- 
ment and you will get as clear a picture of these facts as I 
have. 
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Except for some minor modifications of the contract, 
made in writing during the month of January and early 
February, the contract—— 

The Court: What year? 

Mr. Bress: 1957. 

Those amendments were gratuitous changes by Mr. 
Brant in the amount of commission that would be paid to 

the salesmen. 
13 The original contract provided for a twelve and 

a half per cent commission, five per cent to Mr. 
Lerner, Southern Parkway, and seven and a half per cent 
to the salesmen. By the time they got going Mr. Brant 
realized that he could get more out of the salesmen, there 
would be a better job done, they were entitled to a bigger 
commission—he voluntarily agreed to raise the seven and 
a half to ten per cent, but the agent remained the same 
five per cent. 

So what those amendments did, in substance, was to 
change it from twelve and a half to fifteen per cent but 
did not disturb the five per cent which Lerner got. 

I just want to touch at this point, your Honor, upon 
the contract. It won’t be necessary, I don’t believe, for 
you—aunless you have a copy of the contract handy there, 
—it is attached to the complaint, your Honor. 

The Court: I have it. 

Mr. Bress: Now, the ‘‘whereas’’s generally say that the 
broker is engaged in the real estate business here and the 
seller has land in Florida, and they want to make a deal 
for the selling of land in the District of Columbia, and 
what do they agree upon: 


‘1, (a) The Seller does hereby irrevocably grant 
to the Broker the sole and exclusive right to sell the 
real estate described in unit and block numbers 

as from time to time to be furnished by Seller 

(a minimum, in any event, however, of 700 lots), 

all in said Lakewood Park Subdivision, Ft. Pierce, 
Florida. This exclusive agency does not apply to 
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Seller in connection with sales made by Seller in 
Florida.”’ 


In other words, anything furnished, the seller could 
continue to sell in Florida and the agent had no right in 
that. 


Then at the top of Page 2: 


‘‘This said exclusive right of sale shall begin upon 
the execution hereof and shall terminate upon the sale 
of the last of said lots and/or improvements, or on 
April 30, 1958, whachever date shall first occur.’’ 


The reference there ‘‘the last of said lots’’—the only 
reference to lots is in the preceding paragraph where it 
talks about 700 lots. There is no other reference at all to 
lots except the 700 lots. 

The Court: Of course. There is a minimum of 700. 

Mr. Bress: That is correct. 

Now, that is where some difficulty and ambiguity arises 

in the interpretation of that, and that is why I have 
15 —_‘ told your Honor the history leading up to this. 
The Court: Yes. 

Mr. Bress: And if I can go on with this contract I will 
point out to you—— 

The Court: Go ahead. 

Mr. Bress: —several other clauses which resolve that 
ambiguity. 

Then in Paragraph (b): 


‘(b) In the event the properties aforesaid are not 
sold prior to the expiration of the term aforesaid, then 
and in such event the Broker shall be deemed to have 
a general listing for the sale of said properties and 
this listing shall be subject to prior sale and increase 
in price.’’ 

The Court: In other words, the exclusive agency wouldn’t 
be there. 
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Mr. Bress: That is correct. 

Now, if your Honor would turn to Page 4, look at Para- 
graph 5. 

Mr. Hilland: If I may say this so your Honor won’t be 
misled: If that is the original complaint, your Honor, there 
is some substitution of pages there. 

You may not have the right one. 
16 The Court: Well, we can proof-read it or check it. 

Read the paragraph. 

Mr. Bress: Yes. There is Paragraph 5 on Page 4. That 
was the one that had some slight amendment in it but not 
in connection with this paragraph. 

“If any of the purchasers,”’—is that page signed at the 
bottom with some signatures on it? 

The Court: Not at the bottom of the page, but there 
is something in the margin. 

Mr. Bress: Well, your Honor, there is another Page 4. 

The Court: No, it is 5. 

Mr. Bress: The one preceding it then. 

The Court: No, that is 3. 

Mr. Bress: Very well. It makes no difference. 

“Tf any of the purchasers,’’—in the second part of 5. 
The first paragraph is not relevant. 

“‘Tf any of the purchasers, who were originally sold 
property by the Broker, buys an additional lot or lots, 
or house or houses through the Southern Parkway 
Corp., during the period ending April 30, 1958, said 
Corporation will receive fifteen percent (15%) of the 
sales price.”’ 

17 It was originally twelve and a half and it was 
changed to fifteen. 

As a matter of fact, it—— 

The Court: Is that the only change? 

Mr. Bress: Yes. 

The Court: This is twelve and a half on here. 

Mr. Bress: That was changed to fifteen. 

The Court: Is that the only change? 


i wie eye! Sua: all 
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Mr. Bress: The only change. 

The Court: All right. 

Mr. Bress: Now, I will get to this a little bit later but 
your Honor can see that that paragraph necessarily means 
that—it means nothing. It is meaningless to have that 
paragraph in there if the agent had an exclusive on all the 
lots that were made available in excess of 700. 

In other words, if the agency could not terminate prior 
to April 30th. If the language means anything at all it 
means that there could be a termination of the exclusive 
before April 30th which could only be on the sale of the 
700 lots and then even after that period, after the termi- 
nation of the exclusive, they would still be entitled to fif- 
teen per cent on any purchases made by old purchasers up 
to April 30th. 

If they had the exclusive until April 30th the clause 

would be completely unnecessary because they were 
18 entitled to that percentage anyhow. 
Is that point clear? 

The Court: I get your contention. You had better rea- 
son it again for me. 

As I read this it merely means as follows: If anyone 
who bought lots down there that were sold by the defend- 
ant and buys an additional lot or lots or house or houses 
through the Southern Parkway Corporation, during the 
period ending April 30th, the corporation would receive 
fifteen per cent. 

Mr. Bress: That is correct. 

The Court: Is that correct? 

Mr. Bress: Now, obviously, this provision would be 
meaningless if the defendant, without the provision, had 
an exclusive agency to April 30th. 

You see, the difficulty is we say the exclusive agency was 
for the 700 lots, whatever was furnished. Furnished was 
a big area from which to draw an amount so that you would 
have an exclusive on 700. 

We couldn’t appoint —— 
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The Court: You have an exclusive on 700 and no more? 

Mr. Bress: Right. 

The Court: Now, if somebody who bought one of 
those 700 wanted to buy an additional lot or lots or 

houses—— 
19 Mr. Bress: Yes. 
The Court: —he would get a fifteen per cent com- 
mission. 

Mr. Bress: Commission, that is correct. 

But my friends on the other side have taken a distorted 
position of the contract in order to assert their claim. 

They say, ‘‘No, we have an exclusive until April 30th 
regardless of the number’’. If that is what 1. (a) means 
then this paragraph is meaningless. 

The Court: In other words, if they had sold the whole 
700 and one of the purchasers of the 700 bought another 
lot you contend that it would not be on an exclusive basis. 

Mr. Bress: After 700 were sold. 

The Court: That is what I said. 

Mr. Bress: Yes, that is right. 

The Court: After all 700 were sold. 

Now, I want to get your contentions clear and I will 
ask your adversary, too. 

Mr. Bress: Yes. 

After the 700 were sold, if an old buyer came in and 
bought an old lot they were entitled to a commission un- 
der this paragraph but not because they had an exclusive. 
The exclusive ended with the 700th lot. 

They are asserting, or, their whole castle is built 

20 _—on the sand of a contention that the exclusive con- 

tinued to April the 30th without regard to the sale 

of the 700th lot, and I am going to demonstrate to your 

Honor in a few minutes how that cannot possibly be the 
case. 

Now, so much for my preliminary reference to the con- 
tract. I am going to come back to that in a few minutes, 
your Honor. 
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This contract was signed in October, 1956. The plans 
were far different from what had ever been contemplated 
when Brant came here. They not only didn’t operate out 
of Mr. Lerner’s Georgia Avenue office but the contract 
provides that all the expenses would be borne by the owner, 
Lakewood Park. 

They opened a large office on 14th Street at K in Wash- 
ington in a new office building, the whole ground floor of a 
large office, at a rental of over $7,500 a year. 

The Court: Is that the Southern Parkway Corporation? 

Mr. Bress: Lakewood Park opened the office. 

The Court: Oh. In their own name? 

Mr. Bress: And Southern Parkway as sales agent. 

The Court: Oh, I see. 

Mr. Bress: But Lakewood Park paying all the bills. 

They furnished it in a very fine dignified fashion. They 

began an extensive advertising campaign, all at the 
21 ~— expense of the owner, Lakewood Park. 

As a matter of fact, during this period of sales, 
without any obligation on the part of Lakewood Park to 
spend anything in advertising, they spent over $75,000 
in their own cash in advertising this proposed sale for the 
purpose of inducing people to come and buy lots from 
this agent. 

Well, the actual selling period began on January 4th. 
That is when they had their organization of salesmen in 
there ready to sell. It began on January 4, 1957. There 
were twelve salesmen, including a sales manager or some- 
one who bore the title of ‘‘sales manager’’. And—— 

Mr. Hilland: Pardon me. Your Honor, I just observed 
that there is a witness in the courtroom. 

I wonder if the witnesses shouldn’t be excluded. 

Mr. Bress: I have no objection to excluding them. 

The Court: All right, if there is a witness here. 

Ts there a witness in this case in the courtroom? I think 
you had better excuse her and have her on call. You don’t 
want her sitting out in that witness room. 
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Mr. Bress: As I stated, your Honor, there were approxi- 
mately 1,600 acres, and about 2.7 lots were developed out 
of each acre. 

The Florida sales had begun early in February of 
22 1956 and had been going on for about a year then 
before Washington started in January of 1957 and 

sold well over 500 lots down in Florida. 

Now, I just wanted to take a moment to explain this 
subdivision to you so that you can understand one of the 
very important elements of the furnishing of lots as I 
will relate it. 

This entire subdivision, I have a rendition of it here or 
a rendering of it. I would like to show that to your Honor. 
This is not an aerial view but was taken from an aerial 
view, showing this area down in Florida divided into 
thirteen units. They are 1 to 12-A. 

This entire subdivision has a breakdown of units, blocks, 
and lots. There are thirteen units each, bearing a number 
1 to 12 and 12-A. 

Mr. Hilland: May I interrupt again, your Honor? I am 
Sorry. 

I have been told that that is an artist’s conception and 
not an aerial view. 

The Court: I assume this is just to illustrate the argu- 
ment, isn’t it? 

Mr. Bress: Yes. 

Mr. Hilland: Not an exhibit. 

Mr. Bress: We are not going to show where the point of 

collision was. 
23 In these thirteen units, your Honor, every unit is 
broken down into blocks. I have—— 

The Court: That is the usual subdivision way of doing. 

Mr. Bress: Yes. I hand you as an example a unit, No. 
7. Now, you will notice on the plat of the entire sub- 
division there were all thirteen units. This is one of them, 
No. 7. 

In that unit, No. 7, you will see that it is broken down 
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into a certain number of blocks and, in turn, each block 
is broken down into units. There are thirteen units in 
the whole development. 

Each unit consists of from seven to twenty-six blocks. 
The smallest unit was seven blocks and the largest unit 
twenty-six blocks, and each block contains lots and some 
blocks have only eight lots in it and the largest block has 
thirty-two lots in it. 

So a block consists of a group of lots, from eight to 
thirty-two in number, and a unit consists of a number of 
blocks, from seven to twenty-six in number, and there are 
thirteen units in the whole venture. 

I thought you might like to see that before my going 
beyond this. 

Now, for the opening of business on January 4, 1957, 

the evidence will show that the Lakewood Park 
24 Estates furnished, in a sense of making available for 

sale in Washington, units 5, 6, and 7. I have shown 
you No. 7 there. The other two are similar to it. Units 
5, 6, and 7, and in those units there were 1029 lots in those 
three units. 

I might also mention to you that just prior to this mak- 
ing available sales out of these three units, there had 
been furnished in November, 1956, to Washington two 
blocks in unit 4, which consisted of fifty-four lots which 
had been withdrawn by November, the end of N ovember, 
1956. 

In other words, your Honor, the first lots that the Wash- 
ington agent was informed that were available for sale 
in Florida was an offering of fifty-four lots, and shortly 
after they were made available for sale in Washington 
those lots were withdrawn by Florida. 

I mention that as the first step of a long series of steps 
in which Washington was notified that you may now sell 
in block so and so but then the following week would say, 
don’t sell in block so and so, we are withdrawing block 
so and so. 
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That furnishing and withdrawal is what the parties in- 
tended at the beginning and how they, themselves, inter- 
preted that critical language in Paragraph 1. (a), which 
says that they will have an exclusive right to sell the 
property that may be furnished from time to time. 

In other words, in November we furnish fifty-some 

25 lots. At the end of November we withdraw those 

fifty. In January we furnish a thousand lots and 

in February we withdraw some of those and furnish some 
additional lots. 

‘‘Making available’’ is what the word ‘‘furnish’’ means. 

Now, this furnishing of lots by making them available 
for sale was a consistent and systematic course of conduct 
between the parties whereby the plaintiff would withdraw 
from time to time just as he would make available from 
time to time, the idea being that you have got a territory 
of lots in Florida of about 3,000; give us as many as you 
can so that we can sell to satisfy our objective of selling 
them on the exclusive that we have of 700. 

We could not get anybody else in Washington to sell 
anything until after they sold the 700th lot. 

Now, we are not only going to show this by oral testi- 
mony, we are going to show that this was the understand- 
ing and this practice did oceur from time to time by docu- 
mentary evidence. 

And I think the strongest type of documentary evidence 
will be that evidence which was dictated and written and 
prepared by the defendant Lerner, himself. We don’t 
have that ourselves in court here. We have a few pieces 
of it. 

Those documents were in the form of memoranda 

26 from Mr. Lerner to the salesmen. He would state 

that we now have available block so and so which 

we didn’t have before. In the next memorandum block so 

and so is not now available; they have withdrawn it in 

Florida, and that would go on on a number of occasions 
by memoranda signed by Lerner. 
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We tried to get those memoranda before trial and the 
file will show what steps we took. At a deposition, for 
example, of Mr. Lerner we subpoenaed him to bring those 
memoranda there because they were very relevant to show 
that lots were furnished and withdrawn all the time. 

He refused to produce them. 

We then went into court with a motion to compel him 
to produce them at the deposition. The Court said the 
motion to compel was not the proper remedy, ‘‘you should 
file a motion under Rule 34 to produce’’. 

I agreed with that. A motion under Rule 34 was filed 
to produce and instead of coming forth and producing 
them, as our agent we paid for that typing and for his 
time in doing it, he objected on the ground ‘‘you havn’t 
made a showing that my salesmen don’t have copies and, 
therefore, you haven’t exhausted your chance of getting 
that information from other sources’’. 

“Until you satisfy the court that you don’t have this 
information yourself or you don’t have it available from 

other sources we will not produce the memoranda.”’ 
27 That was argued before Judge Curran and Judge 

Curran said, ‘‘Well, if they contend that you can get 
the information from some people who are now in your 
employ, then the thing to do is to file affidavits showing 
whether or not they have them’’. 

We then proceed and get all the salesmen who were then 
in our employ to file affidavits that we don’t have them; 
that there was only one in existence or that none was avail- 
able to us. 

Those affidavits were filed and still they refused to far- 
nish us with the memoranda. 

We then filed another motion under Rule 34 now to 
compel, with the affidavits on file, and that came up before 
Judge Holtzoff not too long ago. And Judge Holtzoff 
made the unusual ruling that there was no showing on 
the record that the memoranda were particularly relevant 
to any point, and that would have to be shown, that the 
evidence in the memoranda was relevant. 
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We could have then gone on and proceeded further by 
taking the depositions to prove relevancy and we did, and 
that was done not so long ago but trial was coming up so 
soon thereafter we said, let it go and we will wait until 
the trial to get it. 

And here we are. We are waiting for those memoranda. 

We have served notice on them to produce them 
28 today. But those memoranda—pardon me for my 

aside, which gives you the history of it—those memo- 
randa will show, I am informed—I have never seen them— 
but they will show the corroboration and the written con- 
firmation from the mouth and pen of Mr. Lerner that the 
business of furnishing lots and withdrawing lots was a 
regular systematic course of conduct just as clear as night 
follows day, and that that is what the parties intended at 
the beginning and that is what they did, and that language 
means that only, in Paragraph 1 (a), which aids in the 
compelling of the conclusion that the exclusive was limited 
only to the 700 lots. 

Now, while I am speaking about the withdrawal of lots, 
why was the right to withdraw imperative? I have a note 
to state to your Honor that our evidence will show that 
the Florida operation was continuing at the same time 
on a local and a national basis. 

As improvements were made in Florida, in the build- 
ing of the subdivision—these lots, if your Honor will re- 
member, were made available before the complete im- 
provements were made in the subdivision, and as improve- 
ments were made certain blocks which Washington had 
been informed were available for sale here then became 
more attractive for sale in Florida because people in 
Florida who buy lots go to the lot to see it themselves and 
step on it. 

People in the north in the wintertime who buy lots 
29 —~ buy an image, so that it was necessary from time 
to time to withdraw some and furnish others in or- 

der to assist the selling campaign in Florida. 
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Now, in January, February, and March, 1957, the first 
three months of the sales in Washington, there was a 
very heavy advertising campaign, paid for by the plain- 
tiff, for the purpose of accomplishing these sales. 

It is agreed by both sides that by June 1957, before the 
letter of termination was issued on June the 12th, the de- 
fendant had sold well over 700 lots. There is some dis- 
agreement about how many. One figure shows that they 
claim about 1,000 they had sold. We claim that it was 
about 900, but that is irrelevant as far as the issue here 
today. 

Both agree that well over 700 were sold, in the hundreds 
over, a hundred or more, several hundred more than 700, 
by the time the termination occurred. 

On June the 12th the plaintiff, because of a continuous 
chain of agency wrongdoings and abuses, which I have 
not heretofore mentioned and about which I will speak 
later, sent a letter to the defendant terminating the agency. 
Terminating what? Terminating the general listing as 
of June 15, 1957, subject, of course, to the defendant’s 
right to full commissions on all collections made on all 
sales made up to June the 15th. 

And there is no question about their being en- 
30 ~— titled to that and we don’t dispute that and we 
paid everything that was due. 

There is some slight difference in the computation prior 
to June 15th and whatever payments we have received 
since then on sales made by them the auditor of this court 
has that now to settle the account. 

But there is no dispute about the fact that they were 
entitled to receive, and will receive, full commissions on 
all their sales and that feature of it is not before the 
Court. 

On June the 15th, when the agency was terminated, 
nothing was done about any suit until October the 29th, 
1957, when this suit was filed. The defendants had, in 
the meantime, contested the validity of the termination. 
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There was a threat of litigation but no suit had been filed 
by them and we then went into court in order to seek the 
aid of the court, the jurisdiction of the court, in view of 
the fact that Lakewood Park was going to operate its own 
business in Washington in the 1958 selling season. 

The Court: What do you mean by ‘‘its own business’’? 

Mr. Bress: It was going to do its own selling as owner— 
not use any independent agent. 

The Court: Of the property owned by plaintiff. 

Mr. Bress: Of the property owned by the plaintiff. 

And in order to avoid any interference with that 

31 sales program plaintiff was advised by counsel, and 

the question was raised by the defense, of the fact 

that they were going to sue; that the thing to do is to go 

into court promptly to try and get a decision, before the 

selling season in 1958 began, that your termination was a 
proper one. And that is what we did. 

In October of 1957 we filed this suit seeking a declara- 
tory judgment as to whether or not the termination was 
proper. And I will have some more to say about that. 

I want to talk about the complaint, which we filed, which 
seems chronologically appropriate at this point. 

The complaint consisted of two counts. The first count 
was for the declaratory judgment and the second count 
sought damages for breach of the agency. 

Count I sets forth two grounds in justification of the 
termination: First, the contract permitted the termina- 
tion, and this is purely a matter of contract interpretation; 
secondly, that apart from any contract interpretation the 
defendant’s misconduct in the performance of his duties 
as agent was such that the termination of that agency was 
permitted by law. 

Now, the contract basis—— 

The Court: What is the situation with respect to the 
second count now? 

Mr. Bress: The second count—— 
32 The Court: I know it isn’t before us here but 
where is it? What happened to it? 
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Mr. Bress: The second count is in abeyance. It is sit- 
ting in limbo in suspension and may never be tried, de- 
pending upon the outcome of this case before you. 

The Court: I see. 

Mr. Bress: And that is why Judge Youngdahl—no, it 
was Judge Keech ordered a separation or Count II set 
aside. 

But now you must remember that I have just said, your 
Honor, that the misconduct of the agent—although a basis 
for a claim for damages under Count II, that misconduct 
is also included in Count I as an alternative basis for the 
right to terminate. 

The question before this Court is a single one—— 

The Court: Well, that thought prompted my question 
as to what happened to it. 

Mr. Bress: Yes, sir. Very well. 

Now, I am going to get back to the contract now, your 
Honor. 

The Court: All right. 

Mr. Bress: It would appear in reading, if your Honor 
will look again at that contract, Paragraph 1 (a), or 
it might appear that there was an exclusive on all lots 

which were made available in Washington. 
33 The Court: See if I understand this now. 

Your notion is that the seller irrevocably grants 
the broker the exclusive right to sell real estate from time 
to time furnished by the seller of at least 700 lots. 

Mr. Bress: That is correct. 

The Court: Is that correct? 

Mr. Bress: That is correct. 

The Court: Go ahead. 

Mr. Bress: And the question is what does that mean. It 
means that even though it is furnished—the next sentence 
says that it doesn’t apply to sales that may be made in 
Florida. 

The Court: Well, that is very clear. 

Mr. Bress: Yes, sir. 
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The Court: In other words,—— 

Mr. Bress: Even though it might have been furnished —— 

The Court: In other words, the plaintiff could sell all 
of the lots he wanted but he was bound to furnish from 
time to time to the defendant a minimum of 700 lots. 

Mr. Bress: That is correct. 

The Court: But he could sell all the rest of it. 

Mr. Bress: Anywhere. But he couldn’t sell in Washing- 
ton in competition with the defendant agent until the de- 

fendant agent had exhausted his exclusive. After 
34 he had sold the 700 then he could. 

Now, we say that this exclusive, which was granted 
to the agent, terminated upon the sale of 700 lots or upon 
April 30th of 1958, whichever first occurred. If by June 
the 15th, when we had terminated, he had only sold 600 
I would be the first to say we have no right to terminate. 

This termination may not be relevant but this termina- 
tion was done upon the advice of counsel as to whether 
or not there is a right to terminate. If they had sold 800 
by June the 15th then it could be terminated at that time. 
It terminated upon the sale of 700, the exclusive did. 
There was a general after that. 

It terminated on the sale of the 700th lot and if it 
wasn’t sold until April 30th, 1958, he had until April 30th, 
1958, to conclude the sale of 700 lots. 

Now, although the language, and I am looking at it from 
an objective point of view now and not as an advocate but 
a completely objective view, although the language appears 
to grant an exclusive on real estate furnished, which my 
friends might argue is the interpretation, from time to 
time, this does not literally grant an exclusive on all blocks 
and units from which the defendant was permitted to make 
sales in Washington. 

The reason for that, and I have outlined four reasons: 

One, the seller reserved the right to withdraw for 
35 Florida sales. The parties so understood it. The 
parties so interpreted the contract by their own 
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conduct, and Paragraph 5 of the contract would make such 
an interpretation untenable because 5 would be meaning- 
less if the agent had an exclusive until April 30, because 
if the agent had an exclusive until April 30th there would 
be no reason for putting this in 5, which says that if he 
makes a sale prior to April 30th to an old customer he 
gets his commission. If he had an exclusive he wouldn’t 
need that. 

What is contemplated by Paragraph 5 is that the ex- 
clusive may well have terminated long before April 30th 
but that, notwithstanding the termination of the exclu- 
sive, he still gets his commission if an old buyer buys 
until April 30th. 

The Court: That is right. 

Mr. Bress: Right. 

Now, I want to state at this point, your Honor, that 
this Paragraph 5 also assumes that other brokers will be 
selling in Washington—may be selling in Washington be- 
fore April 30th. 

Now, if your Honor will read that clause again: Just 
assume that Weaver Brothers or Shannon & Luchs or any 
one of our big agencies were authorized to sell these lots 
after the 700th lot was sold by the defendant. 

Does this not mean that there may be other per- 
36 _ sons selling lots in Washington prior to April 30th? 
Otherwise, this means nothing. 

The Court: Well, a purchaser could buy it without the 
intervention of any broker, I suppose. In that event they 
would get the fifteen per cent, the defendant would? 

Mr. Bress: They get the fifteen per cent only if they 
sold it. It says by Southern Parkway. 

The Court: I don’t mean that. I mean the additional 
lot. 

Mr. Bress: Oh, yes, it could be sold by another broker. 

The Court: It need not be sold by a broker at all. 

Mr. Bress: That is right. It could be bought directly. 

The Court: That is what I am asking you. That is your 
notion? 
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Mr. Bress: In other words, Paragraph 5, your Honor, 
is completely destructive of this untenable interpretation 
which has been suggested by the defense. 

We filed the suit in October of 1957 hoping to get a de- 
cision before the selling season begins in January of 1958, 
and then we are met with a series of tactics, which I will 
outline, which prevented a declaration of the rights of the 
parties before that season began. 

And we ultimately ran into the very thing that 

37 we went into court to get a declaratory judgment to 

prevent—an attachment before judgment to em- 
barrass us with all the customers whom we had. 

Paragraph 5 cannot possibly be reconciled with any 
merit at all in the defendant’s case. Their case is a com- 
plete sham or Paragraph 5 is meaningless. 

Let me go on from here. 

The second basis for justifying the termination is what 
we call the misconduct of the agent in the performance 
of their fiduciary duty. 

Although Count II talks about that and that is the sub- 
ject matter which is not up today, and I am sure your 
Honor will accept this literally, I do not mean by men- 
tioning the point that I am going to talk about now, the 
second ground for termination, namely, the misconduct of 
the agent during his agency, I do not mean and I hope 
your Honor will accept this literally, I do not mean to 
weaken one iota my submission up to this point that ter- 
mination is warranted by the interpretation of the contract 
itself. 

There are two legs to this claim, the right to terminate 
at the end of 700. One, the contract says so. I believe in 
that. But even if the contract doesn’t the conduct of the 
defense during this agency was of such a nature, which I 
am going to outline now, which independently warrants a 

termination. 
38 Now, substantial evidence may be necessary on 
that and we are ready here and now to prove it, but 
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if it is disposed of on the first leg of my contention the 
hearing will be a very short one. 

Now, as the Court well knows, the law imposes upon 
every agent a duty to use skill and diligence and honesty 
in the performance of his agency. The agent is subject to 
the solemn duty of conforming to the scope of his agency, 
and he must follow the instructions of his principal and 
not exceed the scope of his authority. 

These fundamental cannons of agency were violated com- 
pletely by the defense in this case. The evidence will show, 
if we ever get to that point, that when the defendant’s 
sales operation commenced in January of 1957 a substan- 
tial portion of the defendant’s sales force, these eleven 
or twelve salesmen, were not adquately trained for the 
sale of land. 

That is what the agent was getting his commission for, 
to train some people to be able to learn the technique of 
selling land. 

The evidence in that respect will include the testimony 
from his salesmen themselves, and we are going to produce 
virtually all of his salesmen who, in addition, will state 
that Lerner himself confessed throughout the year that 

he didn’t have any previous experience in the sale 
39 of land, and that he was not able to control this 
sales operation. 

The Court: The Court will now take its usual morning 
recess until 11:30. 

(Thereupon there was a recess following which this then 
occurred :) 

The Court: You may continue, Mr. Bress. 

Mr. Bress: The Court might ask the question: 

What is the difference between selling houses in connec- 
tion with my suggestion that on the first element of failure 
to carry out the duties of the agency, in failing to train 
the personnel for selling, what is the difference between 
the selling of lots and the selling of houses with which 
Mr. Lerner was familiar; that is, houses and the sale of 
land? 
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The answer is, and there will be abundance of testimony 
to show it, that there is a profound difference. The house 
salesman sells something concrete, something which the 
prospective purchaser sees, can feel, and can present, and 
the object sold speaks for itself. 

Whereas in land sales, on the other hand, the demands 
are such that the salesman must have some training or 
he must be trained. He must have a scrupulous sense of 
honor, integrity, and what is being sold is an image and 
that image must be accurately portrayed. 

The Court: That is if he isn’t on the ground that 
40 _ is to be sold. 
Mr. Bress: That is correct. Now, the—— 

The Court: By the way, did I see a great deal of this 
advertising of land on television? 

Did Mark Evans advertise that? 

Mr. Bress: I can’t answer that. 

The Court: There was some Florida land—— 

Mr. Bres: No, not this one. 

The Court: Something else then? 

Mr. Bress: Yes. 

This inadequate training of inexperienced land salesmen 
led, unfortunately, to innocent, and we are charitable to 
that extent, innocent misrepresentations, misunderstand- 
ings, and a needless amount of confusion. 

When the plaintiff, Lakewood Park, suggested a week 
after the opening that certain salesmen not be permitted 
to sell Mr. Lerner’s abrupt telegraphic response was in 
effect that it was none of the plaintiff’s business who 
Lerner hired as his agents to sell, and if Mr. Lerner had 
made it his own business to sell and to see who would be 
selling and how it would be sold, the situation might have 
been not as serious as it later developed. 

Indeed, Mr. Lerner had told Mr. Brant, and he will so 
testify, prior to the signing of the contract on October 22, 

1956, that he, Lerner, either personally would man- 
41 age the sales operation or that he would have a 
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competent sales manager, a top-notch sales manager, 
to learn it. 

The Court: The lots? 

Mr. Bress: The lots. 

The evidence will show conclusively not only did Mr. 
Lerner not personally supervise the sales operation but 
he never did even employ a sales manager. 

Mr. Lerner will state that this is not so; that he had 
two different sales managers during different periods of 
the agency, but I am not speaking of a title. I am speak- 
ing of the job and the responsibility. 

And those two sales managers, we hope to produce in 
court, will testify that because of the impossible circum- 
stances forced upon them by Mr. Lerner they were never 
able to function as sales managers and that their title was 
a complete misnomer. 

You had a ship without a captain where the plaintiff 
was pouring in thousands of dollars in advertising and al- 
though a number of sales were being made there was a 
complete breach of the obligation which the agent owed, 
and I will spell that out. 

The Court: Is there any detriment attached to that? 

Mr. Bress: Pardon? 

The Court: Is there any detriment flowing from 
42 ‘that failure? 

Mr. Bress: Yes, your Honor, in that the sales ac- 
complished were no where near what the sales should have 
been had they performed their duties. 

The Court: You mean that the defendant here should 
have sold more lots than he did? But he sold much more 
than the minimum. 

Mr. Bress: They sold more than the minimum, and I 
will get to that. And—— 

The Court: You said about 900-—— 

Mr. Bress: Yes. 

The Court: —or between 900 and 1,000. One says 1,000 
and the other, 900. 
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Mr. Bress: As an indication, your Honor, of the recog- 
nition by the defendant, himself, Mr. Lerner, all during 
the period, January, February, and March, it was his 
continuous statement to the people that he had an exclu- 
sive on it to sell 700 and they had to sell 700, and that 
when they sold the 700th lot he was going to throw a 
dinner for all the salesmen. 

And periodically he would say, ‘‘We are getting closer 
to the dinner”, and then on April the 17th, at Alfonso’s 
Restaurant, all the salesmen were his guests at a dinner 
in honor of their work in having completed the exclusive, 

having sold the 700th lot. 
43 I should state that I am talking now about the 
fact that there was no sales manager. He came 
in quite frequently during the first week or two. There- 
after he—— 

The Court: Came in where? 

Mr. Bress: To the office of Lakewood Park. 

The Court: The Washington office. 

Mr. Bress: The Washington office on 14th Street. 

He was there for the first week or two. Then he came in 
once or twice a week, and then after they got into the mid- 
dle of the selling season he was a complete stranger. 

Not only did he not manage but no one else managed 
except Mr. Brant on long distance from Florida and on 
frequent trips to Washington because his agent wasn’t 
doing his job. 

I should state at the beginning that the sales manager 
position, in a set-up like this, which I have only in the 
past year learned about, is an indispensable one to the 
success of a selling operation. The first and paramount 
duty of the sales manager is to assist a salesman in closing 
a deal. 

In addition, the sales manager must resolve fairly and 
equitably disputes between salesmen as to who was en- 
titled to make the deal and who would be entitled to the 
commission. 
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44 And he, therefore, must be in a position where he 
must resist the financial temptations which a regu- 
lar salesman is prone to have. 

What was the situation here? A Mr. Fischer was em- 
ployed as Lerner’s first sales manager before Christmas 
of 1956. The actual selling season began January 4, of 
1957. I think I can charitably state that Mr. Fischer’s 
financial arrangements with Mr. Lerner to be the sales 
manager were meager. 

Lerner, under the contract, was to receive—Southern 
Parkway or Lerner—was to receive five per cent commis- 
sion on all sales. Ten per cent commission was to go 
to the salesman. In other words, on $1,000 lot we paid 
$150 commission to sell; $50 went to Mr. Lerner person- 
ally; $100 went to the salesman who made the sale. 

What about the sales manager? 

Mr. Lerner made the contracts that every salesman 
would get ten per cent but with the sales manager he made 
a contract that the sales manager would get three per cent 
of Lerner’s five per cent—not sixty per cent of five per 
cent, but three per cent of five per cent, which is .15 per 
cent, 15/100 of one per cent. 

So that the sales manager on the sale of a $1,000 lot 
by a salesman, the sales manager got $1.50, and if he 

worked and was the same sales manager over a pe- 
45 riod of many months, to effect the sale of 700 lots, 

he would for the entire period of his employment 
receive compensation of $1,050. 

That was the kind of arrangement that Mr. Lerner made 
with the sales manager. He couldn’t let that stay. Ob- 
viously, no person could live on such earnings, and Mr. 
Lerner told Mr. Fischer that in addition to ‘“‘your being 
sales manager, in getting this $1.50 a lot, I, therefore, 
realize that that is not adequate compensation; therefore, 
I will let you be a salesman also and sell in competition 
with the salesmen, and you will get ten per cent on each 
sale you make’’. 
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And that is where confusion reigned supreme and the 
morale of the organization was terribly impaired. 

Thus, Mr. Lerner forced his sales manager into direct 
competition with the regular salesmen, a condition which, 
as the evidence will show, is not in accord with those 
standards of good practice among brokers in the Washing- 
ton area. 

The evils and wrongs which sprang from this condition 
were many. Each was directed and related directly to a 
conflict of interest imposed upon the sales manager by 
Mr. Lerner of giving him an unfair competitive advantage 
against the other salesmen. 

Some instances of these evils were as follows: 

46 The salesmen were loathe to call upon the sales 

manager to assist them in closing a difficult sale be- 

cause if they called upon him they would have to split 
the commission with him. 

Therefore, they didn’t call him and many difficult sales 
were lost. 

Advantages in regard to preferred customers and lots 
were not distributed fairly. If someone wanted a lot and 
made an inquiry by mail the sales manager kept it to him- 
self and the salesmen were deprived of those compara- 
tively easy sales. 

Mr. Lerner gave his sanction to this practice in order to 
make up for the inadequate arrangement for compensation 
which he was making. He was perfectly willing for the 
salesmen to fight and lose some of their commissions, pro- 
vided he didn’t have to give up more than $1.50 out of 
his $50 an a $1,000 sale. 

This condition of unfairness had a definite impact on 
the salesmen and despite Mr. Lerner’s denials, and I ex- 
pect he will deny that, the salesmen will state under oath 
that they complained to him on many occasions about this 
condition to no avail. 

Finding no help from Mr. Lerner, the salesmen resorted 
to self help. What did they do to help themselves? The 
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salesmen would mark up a lot or a group of lots in 
47 their lot book, their record books there, as reserved 
or as sold in the name of some customer or in a 
fictitious name. In this manner the lot became unavail- 
able to other salesmen who might have been able to sell it. 

In fact, the lot was not reserved or sold at all, and in 
numerous instances this entry was utterly fictitious and 
done for the deliberate purpose of making a choice lot in- 
accessible to others. 

In other instances the reservation was genuine when 
entered but when the customer later cancelled it the sales- 
men forgot to remove it because there was no manager 
to see that the available lots were accurately recorded. 
The point here is that the responsibility for maintaining 
these lot records was that of Lerner or a sales manager 
who at one time was the only one authorized to make any 
entries in these important record books, which purport to 
be a current inventory of lots available for sale. 

But because the sales manager was forced by Lerner to 
sell, he could not devote the necessary time to these vital 
books, and so each salesman was permitted to make his 
own entries. 

All of this will be supported by testimony from sales- 
men and the sales managers. 

Such flagrant practices, your Honor, were not corrected 

by Mr. Lerner who, although he dropped into the 
48 office several times a week during the first few weeks 

of the operation, gradually, as I have stated, re- 
duced his visits to that of a stranger. 

When informed of the fact that salesmen were padding 
the lot books and that a tighter security system was needed, 
what was Mr. Lerner’s reply? 

He said he would profit next year by the mistakes which 
he was admittedly making. 

One of the most shocking derelictions arose from the 
manipulation by the agent of prices authorized for sale 
by the owner. According to Section 2 (a) of the contract 
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only the plaintiff, not the defendants, had the right to 
fix the prices on the lots to be sold. 
The contract reads: 


“<2, (a) Seller shall deliver to Broker plats indicat- 
ing thereon the prices of the lots to be sold by Broker. 
All of said lots shall be sold for a minimum down pay- 
ment of 5% of total price and a monthly payment 
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Seller shall fix the prices. 

What happened? Prices were changed without Mr. 
Brant’s knowledge, without his consent, by salesmen them- 
selves in addition to some changes being made by Mr. 

Lerner alone without consultation. 
49 I am not speaking of a few changes in price, your 
Honor. I am not taking five or ten lots, although 
this, itself, would be reprehensible for an agent to do. Iam 
speaking of a vast comprehensive number of changes affect- 
ing hundreds or more of lots at a time. 

I am also speaking of a situation where in the span of 
four or five days in early February, after they had only been 
in the process of selling for a little over one month, three 
price lists were issued by the Lerner office, one counter- 
manding the other. 

The effect of price-changing which occurred so frequently 
and arbitrarily had its harmful effects. The procession of 
price lists was confusing to salesmen, as they themselves 
will testify. This confusion seemed to be the order of the 
day. For a week or so in February no sales manager was 
even available. Neither was Mr. Lerner available and 
numerous calls to Florida were made in order to obtain the 
necessary answers to the day-to-day questions. 

Mr. Lerner had personally abdicated his function as the 
agent, apparently because he was unable to perform it, and 
the selling operation had to be run as best it could be by 
remote control from Florida. 

Those serious price manipulations cannot be justified by 
the defense on the ground that each contract, although 
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improperly priced, was later ratified in Florida by 
50 Mr. Brant. It is true that when a lot was sold at a 

new price fixed by the agent or by a salesman, with- 
out Brant knowing about it, the contract came down to 
Florida and the contract was ratified. 

Now, it might be said that the principal was bound by 
the change in price. I would think certainly as far as the 
bona fide purchaser is concerned, the principal was bound 
and could not complain. 

Mr. Brant will testify, your Honor, under oath that he 
was busily engaged in building this subdivision in Florida 
and in conducting the main Florida sales himself. He did 
not have time to check each contract as it came in before 
he approved it in Florida to see whether or not that lot 
covered by that contract was in accordance with the price- 
list which he had authorized. 

He did not do that checking. He relied upon the fact that 
his agent was selling at the prices that he had authorized 
for sale. 

This list of improper conduct on the part of the agent 
is no where near complete. 

We have a section in the District of Columbia Code 
known as Section 45-1408, Subsection (m), which provides 
that the license of any salesman who guarantees to a pur- 
chaser a future profit on the resale of the property sold may 

be revoked and also makes such representations by a 
51 _—real estate salesman a misdemeanor. 

It will be demonstrated by the testimony of sales- 
men and others that this type of prohibitive salesmanship 
was a flourishing practice in the defendant’s operations, 
and that any reasonable diligent broker would have stamped 
it out at the very inception. 

Instead it was Mr. Brant in Florida who discovered and 
immediately brought it to the attention of Mr. Lerner and 
insisted that that be stopped. 

Another problem, your Honor, which might ordinarily be 
of concern only to the internal workings of a broker’s 
operations reached such drastic and serious proportions 
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that it had a serious affect on the plaintiff. This had to do 
with the failure of the defendant, Lerner, to pay the sales- 
men. 

I have explained to your Honor what rate of compensa- 
tion these salesmen were to get. We will show that he 
didn’t pay them what they were entitled to be paid. Even 
after we had turned the money over to them, fifteen per 
cent on a lot and five for him to keep and ten for the sales- 
men, he didn’t pay them. 

This problem was a complicated one and its detail is too 
great for my narrative in an opening statement. Just let 
me say that it should suffice to state that Mr. Lerner’s own 

payroll records, which we have examined, will show 
52 that he was holding back thousands and thousands 

of dollars from the salesmen while at the same time, 
refusing to furnish them with statements as to what they 
were entitled to receive. 

As your Honor will remember, the salesmen were to get— 
I don’t think I stated this explicitly—out of the downpay- 
ment—say, a $100 was paid down on a $1,000 lot. Under 
this contract, Paragraph 3, it is provided that the commis- 
sion shall be fifteen per cent gross, of which ten per cent 
shall be paid to the salesman and five per cent to the broker. 

Then it says also that upon receipt of a downpayment 
from a purchaser half of the downpayment goes to the 
owner, half goes to the agent to apply against this fifteen 
per cent commission. Upon receipt of monthly installments 
from the purchaser half goes to the owner, half to the agent 
until the commission is fully paid. 

In other words, of a $100 payment, downpayment on a 
lot, the owner got $50, the plaintiff, and $50 went to the 
broker to apply against that $150 commission. Out of the 
next $100 payment the same thing was done and so on. 

Now, Mr. Lerner made the arrangement with his sales- 
men that of the money that he received on account of com- 
missions out of the downpayment part of the commission, he 

would divide that sixty per cent to the salesmen and 
53 forty per cent to Lerner, but of the monthly pay- 
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ments he would divide it forty per cent to the sales- 
men and sixty per cent to Lerner. 

So that we assume on a $1,000 lot you have a deposit of 
$100. The owner got $50 and the broker $50, this part 
divided as follows: Broker and salesmen: $30 to the sales- 
man and $20 to the broker. On the monthly payment, if a 
$100 monthly payment were made, the owner would get 
half, $50; the broker would get half, $50; and the broker 
would get $30 here and the salesman would get $20. 

This is on a sixty-forty, forty-sixty basis. It is sixty-forty 
here on the downpayment and forty-sixty on the monthly 
payment. 

Now, then on the next monthly payment of a $100, for 
example, the owner would still get only $50; the broker 
would still get $50, and that would pay up the $150 com- 
mission. But the broker, himself, his $50 has already been 
paid. He took care of himself after that second payment, 
but this salesman, he would then get the $50, and that would 
be the total of the $150. 

This is a $100 to the salesman and $50 to the broker. But 
you see how the sixty-forty relationship and then sixty- 
forty for the salesman on the downpayment and sixty-forty 
for the broker on the monthly payment—now, that is what 

the salesmen wanted to know. 
54 “Apart from the fact that we are not getting any 
money, give us a list of what we are entitled to.’ 
They couldn’t get any list. And all during this period my 
client is paying within a day or two after the 10th of each 
month the full commission earned on the sales that had been 
made but the agent was holding it up. 

This evidence will conclusively show that Lerner had 
access to and received virtually every day the records 
showing what moneys were due to the salesmen. He obtained 
that information from the bookkeeper at the office, a Mr. 
McDade, who, at Mr. Lerner’s specific and unauthorized 
instructions, kept records showing these amounts of money 
due the defendant and the salesmen from the monthly pay- 
ments coming in from purchasers. 
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In other words, the record was there. In words, this was 
a bookkeeping problem of Mr. Lerner’s which he had the 
plaintiff’s bookkeeper handle for him. And the testimony 
will show that Mr. Lerner prohibited and he forbade Mr. 
McDade, the man who had the information and who was 
not Mr. Lerner’s employee but who was in that Washington 
office that Lerner was supposed to be running, he pro- 
hibited him from giving any of the information to the 
salesmen. 

He also blocked all attempts by the salesmen to acquire 
such information. That the amount of money coming in 

from customers should be known to salesmen was not 
59 only of interest to the salesmen but it was of vital 

snterest to the success of the sales enterprise. This 
is so because good selling technique, I am told, requires that 
customers who become delinquent in their payments be 
contacted by the salesmen in order to save the purchase 
from being cancelled out. 

Thus, Lerner’s efforts to conceal this information from 
his salesmen were definitely in derogation of his agency. 
He was willing, apparently, to take the loss of possible 
cancellations providing he was holding back enough money 
from the salesmen. 

‘As I have stated, the refusal of Lerner to properly pay 
and inform his salesmen had a profound effect upon them 
and that effect is going to be told to your Honor by the 
salesmen. 

‘Almost from the beginning of the operation the sales- 
men, unable to extract their money from Lerner, appealed 
to Florida to Mr. Brant for help. Many calls were placed 
by the salesmen to Brant in Florida who, in turn, would call 
Lerner and demand that the salesmen be paid, ‘“because 
you, Lerner, have already received the money for them.”’ 

This matter reached a climax in the month of April, in 
the fourth month of selling, when the then sales manager, 
a Mr. McKenzie, called Brant in Florida at his home and 
informed him that the entire sales force was quitting 
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56 _—unless they got their commissions paid from Lerner. 
It was necessary for Mr. Brant to hop up to Washing- 
ton to see that they got some money. 

It is important to know that at this very time Mr. Lerner 
had been paid in full by the owner all the commissions then 
due to himself and to the salesmen, and yet, in the face of 
that, the whole sales organization is in such a state of 
emotional uproar about not being paid that they are all 
threatening to quit. 

As Mr. Lerner’s own payroll records will demonstrate, 
your Honor, he did not thereafter live up to the commit- 
ment he made at the meeting in Washington in April when 
Brant flew up to find out why he wasn’t paying the men. 
At that meeting he agreed that he would pay the men 
seventy-five per cent of the full commissions they had earned 
and keep the twenty-five per cent back in case there should 
be some cancellations. He never complied with that. 

Even though that kind of an arrangement was a violation 
of his contract with the salesmen he had no right to hold 
back twenty-five per cent. Still he did none of that. 

Several excuses were advanced by Lerner to the sales- 
men in justification of his conduct of not paying them, and 
I sincerely hope that Mr. Lerner will advance those same 

excuses in court. 
57 Without going into them at present I will say that 
each is a sham and will, if necessary, be demonstrated 
as such. The point is that the morale of the sales force was 
destroyed. As they themselves will testify, much time was 
spent in griping, complaining, instead of selling and follow- 
ing up on leads. 

To summarize these various points of misconduct, and 
there are others which we are not going to pursue but these 
are the principal ones: The failure to properly train the 
inexperienced men in the sale of land; the failure to provide 
a sales manager as such; the furnishing of a titled sales 
manager who was not a sales manager but who was a com- 
petitor of salesmen; the unauthorized change of prices of 
land to be sold; the illegal representations of profits to be 
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made, in violation of District Code and the commission of 
crime; and the failure to pay the salesmen so that they 
might be able to live. 

Now, what is the asserted defense to all these wrongs? 

It is simple. They have got a simple answer even if it is 
not sound. The defendants, in the course of their agency, 
say that they did a tremendous job of selling. They sold 
the 700 lots before June even though they had until April 
of 1958 to sell them. 

That is the answer. 
58 In other words, the defense is that the alleged 
financial success of the agent condones the wrong. I 
am not going to say ‘‘financial success of the owner’’ because 
this has not been a particularly financial success for the 
owners notwithstanding these extensive sales. 

This alleged success, according to the defendants,—they 
will say they sold 1100 lots. If it becomes necessary, al- 
though I think it is utterly irrelevant, we will show that the 
current figures on the defendant’s sales don’t resemble that 
at all. 

As of the present time, in view of cancellations, those 
1100 sales or pieces of paper that were obtained have re- 
sulted in 800 sales, 800 actual sales. But what are the 
answers to this argument that ‘‘I can be guilty of miscon- 
duct but you cannot do anything about it because I sold the 
minimum that I was supposed to sell’’? 

There are several answers under the law and each, I 
believe, is meritorious. 

The question is whether the agent committed the wrongs 
claimed which will justify the termination of the contract. 
The law of agency is old and well established and is built 
upon the premise that there is a fiduciary relationship be- 
tween a principal and his agent. 

And as Mr. Justice Cardoza stated when he was on the 

court of Appeals of New York, in Meinhard vs. Sal- 
59 mon, a famous case which your Honor has heard 
quoted many times, a fiduciary is held to something 
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stricter than the morals of the market place; not honesty 
alone but the punctilio of honor is the most sensitive and is 
then the standard of behavior. 

An agent who commits a wrong and makes much money at 
the same time is, nevertheless, wrong and the principal 
cannot be compelled against his will to retain such an agent. 

The defense of financial suecess does not competently deal 
with the deeper problem of whether, notwithstanding this, 
more lots could have been sold in view of the very sizable 
advertising outlay made by the owner in order to stimulate 
a bull market for sale of Florida property in Washington in 
the selling season of 1957. 

If the defense is seriously asserted I will surely have to 
try the relatively degrees of success of other similar enter- 
prises and other related but tangential issues. I hope and 
don’t believe that we should get into this but this was not a 
successful one. This was certainly no bonanza for the 
owners, which defendants will try to make your Honor think 
occurred. 

But I say my point is, even if it were, that would not 
constitute an excuse for wrongful conduct. 

Finally, the defense of financial success, which they 

60 will assert, presupposes that the brains and effort be- 

hind the selling was Lerner. In fact, it will be estab- 

lished to your satisfaction that what brains and effort was 
involved was not Lerner but was Brant in Florida. 

So much for the complaint, your Honor; that is, the first 
count of the complaint. That is what we charge. 

To give you a brief picture of the pleadings, the defendant 
has filed an answer and a counterclaim. In their answer and 
counterclaim they seek commissions allegedly due on sales 
made by them; that is additional monthly payments have 
been made since the termination. 

We didn’t deny that there have been such. 

The question is one of accounting and that is now before 
the auditor. So Count I of the counterclaim is out for all 


purposes. 


70 


Count II of the counterclaim says that ‘‘we, the agent, 
have a right to damages against you because of your 
anticipatory breach of our contract; that in June, 1957, 
when you terminated our right to sell under our exclusive, 
that that was anticipatory breach of contract, and if you 
had not terminated we could have sold over a million dollars 
more of lots out of which we would have gotten a fifteen per 
cent commission; ergo, we want a jJudgment.”’ 

That is Count II of their counterclaim. 

In addition to that they have brought in as additional 

parties defendant on the counterclaim—not to 
61 add the plaintiff—the other corporations which I 

have mentioned to your Honor which were affiliated 
corporations with which Mr. Brant is connected also, Indrio 
Land Corporation, Lake Indrio Corporation, and several 
other corporations that did own parts of this subdivision. 

He has brought them in on a theory of a joint enterprise 
with the plaintiff in the ownership of the land but that has 
nothing to do with this case. That is involved in their coun- 
terclaim which we will meet there, if necessary. 

As a matter of fact, because one of the officials of the 
plaintiff corporation signed this very contract that is before 
your Honor as a secretary of the corporation—he happens 
to be a stockholder also—they name him personally a defen- 
dant on the counterclaim in addition to naming Mr. Brant, 
of course. 

Now, this counterclaim is a sham and has no merit but 
that is not before your Honor. 

In the pretrial order the defendant says that this is not 
a case for declaratory judgment. That is one of their de- 
fenses. That is before your Honor. They don’t deny that 
there is a controversy between us. Obviously, you can look 
at the pleadings and tell that readily, but, they say that we 
beat them to the court house to file a suit for a declaratory 

judgment when, in fact, they are the ones who had 
62 a claim against us for damages for anticipatory 
breach of contract and, therefore, before they could 
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get into court to file the suit we beat them to it with a suit 
for declaratory judgment. 

That is completely typical of the approach of the defense 
in this case. 

The Court: That is like two men, I suppose, in the old 
Alaskan gold rush, to see who filed first. 

Mr. Bress: Well, let me take that. 

Even if we did that it wouldn’t be bad, but look at the 
distortion there. The termination letter was delivered on 
June 12th. The contract was terminated as of June 15, 1957. 

There was a denial that we had the right to terminate. 
Plaintiff was advised by his counsel he could terminate on 
the face of the contract. They said, ‘‘we are going to hold 
you liable for damages’’. 

That is June. They did nothing in June. They did nothing 
in July. They did nothing in August. They did nothing in 
September. They did nothing in October. Finally on Oc- 
tober 22nd I was in the case at that point, and, ‘‘we have 
got to go into court to get a judicial approval of the right to 
terminate; therefore, that will dispense with any claim for 
damages’’. 

And that is why we brought the action. 
63 And another thing that points up the illegitimacy 
of this alleged defense is that in the pretrial order, 
and in the pleadings,—it appears, your Honor, we filed this 
suit in October of 1957. We wanted to get the preferred 
status on the calendar to get the case disposed of before the 
1958 selling occurred. 

As a cautious lawyer I would have to state, sure, this is 
my interpretation and this is yours and this is everybody’s, 
but you are still going to have a suit for damages from the 
agent unless you get it determined by a court. And the best 
thing to do is to get it determined before your selling season 
begins, because a lot can be done to interfere with your 
selling season. 

Well, when we filed the suit that you have before you what 
does the defense do? They say that we are guilty of damages 
for breach of contract. They come into court and file a 
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motion to dismiss on the ground that the plaintiff, as a 
foreign corporation, failed to file a certain registration 
statement with the D. C. Corporation Office and, therefore, 
as such has no right to bring a suit in the District of 
Columbia. 

At the same time we made ourselves available for a 
counterclaim ; if they wanted to sue us we were there and we 
were delayed for six months, until March, 1958, before that 

motion was disposed of. 
64 And Judge Keech threw it out on the score that 
that had nothing to do with our right to bring the suit. 
On the one hand they are saying ‘‘you have no right to sue’’, 
and, on the other hand, they are saying ‘‘we want to throw 
you out because you have no right to sue and yet we have a 
claim against you and we want to sue you”’. 

If they had the claim they would have been glad that we 
made ourselves subject to the jurisdiction of the court so 
that it could be asserted. 

Now, your Honor, I am almost through with my opening. 

Because of the welter of claims and counterclaims, issues 
and counter-issues, in this case, after the disposition of that 
motion to dismiss, we appeared before Judge Keech and 
explained the situation to him and he separated for trial 
Count I of our complaint from Count IT. 

The Court: I thought you said it was Judge Youngdahl 
who did that. 

Mr. Bress: No, Judge Youngdahl handled the pretrial. 

The Court: Oh, I see. 

Mr. Bress: Judge Keech did that. 

Therefore, it is only Count I that is now before the Court. 

And this trial, I submit, should not slip into a 

65 _ trial of the other issues which, though material to the 

rest of the case in Count II, have no application to 

Count I, and those issues about Count II and the counter- 

claim may never have to be tried if we are right in our 
position. 

Now, in the pretrial of Count I by Judge Youngdahl that 
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pretrial occurred on November 20, 1958, and the following 
two issues are set forth on the merits for your Honor to 
dispose of: 

One, whether the contract permitted termination after the 
sale of 700 lots; and, two, whether the defendant broker 
properly performed its duty as agent as a basis for termi- 
nation. 

The only issue then is termination, the right to terminate 
the contract on either one or both grounds; that is all. 

Now, the pretrial order further recites that the defen- 
dants contend that the plaintiff corporation only had 5 lots 
at one time and that the other lots were owned by the 
affiliated corporation, Lake Indrio Corporation. 

The Court: Five lots, did you say? 

Mr. Bress: Yes. 

The pretrial order futher states that the plaintiff con- 
tends, we contend, that that is not a proper issue for trial on 
Count I, how many lots were actually titled in the name 

of Lakewood Park Corporation and how many 
66 in the names of its affiliated corporations. It had the 
authority to sell those lots. 

Judge Youngdahl didn’t decide whether this was a proper 
issue and he left it for determination of the trial judge, if 
you wanted to go into the question of the relevancy of how 
many lots each of the corporations owned. 

We think that issue, how many lots were owned and titled 
in the name of Lakewood Park Corporation, if relevant to 
any phase of the case at all, is relevant to the question of 
the counterclaim for damages or the plaintiff’s claim for 
damages. 

Maybe the plaintiff may be limited in his damage claim 
but the damage phase of the case is not before this Court 
for hearing. 

This is a red herring and it is a sham issue for defendants 
do not claim that they were in any way damaged or injured 
by any limitation on the number of lots actually titled in the 
plaintiff’s name. The fact that one Florida corporation 
rather than the other held title to certain lands can relate 
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only to the allegations in the counterclaim that the Florida 
corporations were engaged in a joint enterprise with the 
plaintiff, and this is not now on trial. 

Therefore, your Honor, this completes my opening state- 
ment on the nature of this case and I apologize for its length, 

but I thought that the Court could best be assisted 
67 _—sim arriving at a prompt and just decision by a full 

presentation of this rather complicated matter which, 
in reality, boils down to a rather narrow brief question for 
this trial. 

Now, in the light of these issues, the right of the plaintiff 
to terminate based on interpretation of the contract or on 
misconduct of the defendant, with the Court’s permission I 
should like to make several suggestions as to the most feas- 
ible manner of disposing of the issues under Count I, if I 
may. 

The Court: You may. 

Mr. Bress: It will take me 2 minute. 

We are prepared to present our evidence on both grounds. 
We have all of our witnesses available; that is, on the con- 
tract interpretation point, how the parties themselves in- 
terpreted it by their own conduct, without going into the 
question of the defendant’s misconduct. 

We are also prepared to put on the evidence of the defen- 
dant’s misconduct as a justification for termination. But I 
respectfully suggest to your Honor that in the interest of 
justice and economy of time the taking of testimony on the 
issue of the defendant’s misconduct be deferred until after 
we complete the testimony on the interpretation of the 
contract. 

The Court: That was my notion before you made 
68 the suggestion anyhow. 

Mr. Bress: Should the Court agree with us that the 
contract gave the plaintiff the right to terminate that would 
eliminate the need for this Court to hear the lengthy testi- 
mony on defendant’s misconduct which, as I have just 
barely outlined to your Honor, embraces a multitude of 
complicated events stretching over a six-months period. 
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The witnesses are many and the issues may consume 
several weeks to a month of trial, whereas the contract 
issue may be completed by tomorrow. 

This Court need not then hear the evidence of misconduct 
which would later be presented to a jury in the second trial 
on damages under Count II of the complaint. In other 
words, your Honor, if we are right on the interpretation 
there may be a later hearing if we pursue the damage claim. 

If we are not right on that issue the very same evidence 
on misconduct will have to be involved in the trial of the 
counterclaim so that you avoid duplication. 

In other words, the alternative to my suggestion, and it is 
up to your Honor’s discretion, although I think my sugges- 
tion is sound and should be helpful to the Court but should 
the Court decline to follow it, is that if the Court finds after 
listening to all of the witnesses on the contract and miscon- 

duct on both grounds for the plaintiff, the same 
69 witnesses and testimony would have to be necessarily 

paraded again in a second trial before a jury so that 
damages could be assessed. 

Therefore, it would not be desirable to put on the testi- 
mony on the misconduct without first arriving at some 
disposition on the contract interpretation point because that 
other will have to be presented anyhow. : 

On the other hand, if my suggestion is adopted as the 
proper mode of hearing this case then in the event the Court 
holds that the contract did not give the plaintiff the right 
to terminate—if you rule against us on that—our witnesses 
are present in court and we can then proceed on the issue 
of misconduct. 

However, if you should agree with us and hold that the 
contract did give us the right to terminate that will end this 
trial. 

The Court: Well, it is so close to the noon recess time that 
I think we had better take it now. 

We usually adjourn at 12:30. It is 12:25 now. So court 
will now stand in recess until 1:45. 
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(Thereupon at 12:25 o’clock recess was had until 1:45 
o’clock p.m. this date.) 


70 AFTERNOON SESSION 


(Pursuant to recess theretofore taken, the consideration 
of the above-entitled matter was resumed at 1:45 o’clock 
p-m. when the following occurred:) 


The Court: You have finished with your opening state- 
ment? 

Mr. Bress: Yes, your Honor. 

The Court: Very well. 

Mr. Hilland: May it please your Honor, Mr. Bress sug- 
gested near the close of his opening argument this morning 
that it would be equitable and in aid of the orderly adminis- 
tration of justice for the Court to take testimony on what he 
termed the first leg of Count I of the plaintiff’s amended 
complaint prior to taking testimony on what he termed the 
second leg of the complaint, namely, the alleged misconduct 
of the defendant agent. 

And he suggests that it might take as much as a month to 
hear the latter part of the case. 

Now, I agree with him about the former suggestion or 
about his suggestion as a whole. I don’t think it should take 
a month to hear the testimony about the alleged misconduct, 
and I think that his suggestion has merit and, perhaps, the 
Court should follow it. 

As your Honor suggested, you also had it in mind 
71 ~—_and if your Honor decides to do that it is agreeable 

to the defendant, but I want to say, in addition to 
that, that we think there is a question which precedes even 
that question, namely, the construction of the contract and 
whether or not it was terminable at the will of one party as 
they claim it was. 

And that question— 

The Court: I think they should be kept rather separate. 

Mr. Hilland: Well, there is no disagreement then about 
that between the parties or the Court. 

But the question which we think precedes that one is this 
question: Is this a case for a declaratory judgment at all at 
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this time or should the complaint, so far as the first count 
of it is concerned, be dismissed at this time? 

Now, with respect to this question, as to whether or not 
this is a case for a declaratory judgment at this time at all, 
I would like to have your Honor, if you would, turn to 
Paragraph 13 of the plaintiff’s amended complaint. 

I don’t know whether that is near the top or the bottom, 
your Honor. I haven’t gone over the—— 

The Court: I have it. 

Mr. Hilland: And Page 4, Paragraph 13, of the amended 
complaint, and I should like to read it as a whole once 

and then I would like to discuss each phrase of that 
72 with your Honor. 
And, incidentally, 13 is not an unlucky number for 
me, your Honor, and I am a superstitious man but I am 
going to argue it anyway. 


**13. Plaintiff desires that its land shall hereafter be 
sold only by it, and it has notified defendants that only 
plaintiff will hereafter have the right to sell its land. 


Defendants, however, deny plaintiff that right and have 
threatened to sue for damages in the event plaintiff 
exercises its right. The busy season for the sale by 
plaintiff of lots will begin in November, 1957, and plain- 
tiff is entitled to a declaratory determination by this 
Court that it has the right to engage in its own sales 
program without interference by defendants. Accord- 
ingly, a justiciable controversy exists between the par- 
ties, and plaintiff seeks a declaration of the rights of the 
parties hereto to avoid the possible accrual of avoidable 
damage.’’ 

Now, as I stated, I want to go through this phrase-by- 

phrase with your Honor. 
The first one is: 


73 += ‘‘Plaintiff desires that its land shall hereafter be 
sold only by it, and it has notified defendants that 
laintiff will hereafter have the right to sell its 


Now, your Honor will observe that it is alleged in two 
places there that the plaintiff is referring to its land. The 
evidence in this case is going to show that the land involved 
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is not the land of the plaintiff but is the land of two other 
corporations affiliated with the plaintiff corporation and to 
which Mr. Bress referred in his opening statement. 

One is the Indrio Land Corporation and the other one is 
the Lake Indrio Corporation. 

Farther, it says in this same sentence, ‘‘shall hereafter 
be sold only by it’’. The evidence is going to show that this 
land has not been sold by it, the plaintiff, but is being sold 
by another affiliate—not Lakewood Park Corporation, which 
is the name of the plaintiff, but Lakewood Park Manage- 
ment Corporation. 

So the plaintiff, itself, is not even selling this land. 

In the next sentence: 

“Defendants, however, deny plaintiff that right 
74 and have threatened to sue for damages in the event 
plaintiff exercises its right.”’ 

Your Honor, the evidence is going to show that the defen- 
dant does not, and never has, denied the plaintiff the right 
to sell this land and has never threatened to exercise a right 
to sue the plaintiff for exercising any such right. 

We recognize the law is, and we recognize it as, very well 
established. As your Honor knows, it is well established 
that an agency of any kind can be terminated at any time by 
either party with or without cause, and we have never dis- 
puted their right to terminate this agency. 

The dispute involved is whether or not they had a right to 
terminate the contract which is something quite different 
than a termination of an agency. Termination of an agency 
can be unilateral but a termination of a contract can only be 
bilateral. 

So that the threat involved did not involve any threat to 
deny the plaintiff any right that the plaintiff had, and still 
has, to sell this land. Our threat was to sue for the damages 
for the breach of the contract or the wrongful termination of 
the contract as distinguished from their rightful termina- 
tion of the exclusive agency. 

Now, furthermore, they say the busy season for the sale 
by plaintiff of lots will begin in November, 1957, bearing in 


79 


mind, your Honor, that this complaint was filed in 
7 October of 1957, and that plaintiff is entitled to a 

declaratory determination by this Court that it has 
the right to engage in its own sales program without inter- 
ference by defendants. 

We have never interfered. We have never threatened to 
interfere with their sales of the lots in this subdivision in 
Florida and, your Honor, the sales of lots in the subdivision 
in Florida have gone on in the program just exactly like it 
had gone on when it was being operated by the defendant as 
agent. 

The only difference I can see or that I know of is that the 
program has not been so successful since the defendant’s 
agency was terminated as the program was before the ter- 
mination of that agency. What I am suggesting to your 
Honor is that they have done exactly the same as they could 
have done had they obtained a declaratory judgment on the 
very day they filed this action in October, 1957. 

They have not in any manner been interfered with and 
they haven’t been embarrassed in any manner. They 
haven’t incurred five cents in damages that they didn’t or 
had not already incurred when they terminated this contract 
in June, 1957. 

All the damage that was incurred, if any was incurred, 
on the ground that the termination of the contract was 

wrongful was incurred at that time, June 15, 1957, 
76 and nothing that has occurred since would incur 
damages or diminish damages. 

Accordingly, they say, a justiciable controversy exists 
between the parties. We do not deny, your Honor, that a 
justiciable controversy exists between these parties, but we 
assert that that justiciable controversy can be fally and 
wholly resolved in one trial in what Judge Holtzoff referred 
to, in his decision in People’s Bank vs. Eccles, 64 F. Supp. 
811, in which he refers to the so-called coercive actions as 
distinguished from an action for a declaratory judgment. 

And I will confess until I read that case I had not heard 
that word used to describe the kind of actions we normally 
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engage in; for instance, the action that is involved in Count 
II of the amended complaint of the plaintiff, and the action 
that is involved in Counts I and I of the counterclaim of the 
defendant. 

In other words, in the second count of the amended com- 
plaint the plaintiff is seeking to recover damages for this 
alleged misconduct on the part of the defendant, and that is 
in the nature of a coercive action. 

Tn the first count of the counterclaim, as to which we have 
already obtained a summary judgment and it is pending 
before the auditor of this court for the purpose of deter- 

mining the amount of that judgment, we sued for all 
77 commissions which the defendant had earned prior 

to the termination of its agency and the wrongful 
termination of the contract on June 15, 1957. 

And that, of course, was in the nature of a coercive action. 

In the second count of the counterclaim the defendant 
seeks to recover the damages which the defendant asserts it 
sustained as a result of the plaintiff’s wrongful termination 
of the contract on June 15, 1957. 

And, of course, both of those counts are coercive in nature 
within the meaning of the term as used by Judge Holtzoff 
in that People’s Bank vs. Eccles case, to which I have 
referred. 

Then the next phrase of the complaint, Paragraph 13, at 
the bottom of Page 4, states ‘‘and plaintiff seeks a declara- 
tion of the rights of the parties hereto”’, and this is the 
critical or crucial part of that phrase, ‘‘to avoid the possible 
accrual of avoidable damage.”’ 

If your Honor please, it was not possible for any further 
damage to accrue and none could be avoided if the contract 
had been wrongfully terminated on June 16, 1957, as as- 
serted by the defendant. And actually, your Honor, one can 
read the entire first count of the amended complaint and the 
sole basis for any declaratory relief can be found solely and 

only in Paragraph 13, the one which I have read 
78 to your Honor. 
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And I submit to your Honor that when that is 
analyzed in the light of the evidence, as it will be disclosed 
to your Honor, your Honor will find that the first question 
in this case which the Court should consider is whether or 
not, as I have suggested, this is a case at all for declaratory 
relief at this time or should Count I of the complaint be 
dismissed and this whole matter resolved in one trial which 
would surround the allegations of Count II of the amended 
complaint of the plaintiff and Count II of the counterclaim 
of the defendant, Southern Parkway Corporation. 

Now, Mr. Bress suggested, your Honor, that we are 
wrong in contending that one of the inquiries for this Court 
in this trial is a determination of who is the owner of this 
land involved. 

It is relevant for many purposes. If the plaintiff, Lake- 
wood Park Corporation, is not the owner, as it asserts in 
Paragraph 13 of the complaint, it is not entitled to any 
declaratory relief. There is no basis whatever for it. The 
evidence will show that it is not the owner of this land. 

What I have said up to now, your Honor, goes to the 
proposition that is in relation to this point: It goes to the 
proposition that this case never was a proper case for de- 
claratory relief. And what I want to add now is this: That 

assuming for purposes of argument that this once 
79 was a proper case for declaratory relief it no longer 

is such a case because the contract by its own terms 
expired in April of 1958. 

So that there is no occasion to make any declaration as 
to whether or not it has terminated. It has terminated by 
its own terms. 

Moreover, since the time they filed this complaint in 
October, 1957, they embarked upon the 1957-58 sales pro- 
gram, as it is called, or sales season, I should call it, as it is 
in this trade, through the Lakewood Park Management 
Corporation, and last year in 1958 embarked upon the so- 
called 1958-59 sales season. 

And they have conducted the sales program just the same 
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as they would have conducted it had this contract between 
the plaintiff and the defendant never existed. So that there 
is nothing upon which the Court can make a declaration. 

I submit from what I have said your Honor will observe, 
when you have heard the evidence in this case, that the sole 
question remaining now is who is entitled to recover dam- 
ages, the plaintiff or the defendant. And after determining 
that question the next question will be how much, if any. 

And, as I have suggested already, these two questions may 

be resolved more appropriately in a trial of Count I 
80 of the amended complaint of the plaintiff and Count 

II of the counterclaim of the defendant. There is 
another reason why that is the course the case should take, 
and that is that we have brought in additional defendants 
and made them defendants to the counterclaim, namely, 
these affiliated corporations of the plaintiff whose names I 
have already mentioned and shall not repeat. 

On 2 trial of the second count of the amended complaint 
and the second count of the counterclaim all of those parties 
will be before the court and this case will be wrapped up 
and resolved in one trial instead of taking, as the old saying 
is, two bites at the cherry. 

The Court: Well, I assumed that I was to have nothing 
to do with the second count. 

Mr. Hilland: That is right, your Honor. 

The Court: Well, why do you want me to go into it and 
put it all in one trial? 

Is that what you are talking about? 

Mr. Hilland: No, sir. 

The Court: You are talking about the second part of 
the—— 

Mr. Hilland: No, what I am suggesting is that the ques- 
tion that comes before your Honor now is: Is this a case for 
declaratory relief at all? ? 

If it is not, as I have suggested, then your Honor would 

dismiss Count L. 
81 The Court: I see what you mean. 
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Mr. Hilland: Count I has been advanced for trial. 
The rest of the case has not been. And that would end it 
so far as this trial now is concerned. 

The Court: Probably I didn’t follow the trend of your 
argument. 

Mr. Hilland: Yes, that is the point I am making, and that 
is the question which I am suggesting to your Honor must 
be resolved before you come to the next question, and that 
is the matter of whether or not Count I, if your Honor 
reaches a conclusion that it may be an appropriate count 
for declaratory relief, you break that up then and decide 
first the matter of construction of the contract as to whether 
or not this contract was terminable at the will of one of the 
parties when 700 lots had been sold. 

That is what I am suggesting. 

What I am suggesting is, if I am right in my suggestions 
to the Court, we wouldn’t even get to the first leg of Count 
I of the complaint as suggested by Mr. Bress in his opening 
statement. 

Now, I am going to follow pretty generally, but not 
exactly, Mr. Bress’ opening statement and give your Honor 
the defendant’s version of what the evidence will disclose in 
this case. 

Now, the evidence is going to show that the plaintiff 

82 isa Florida corporation and that it did not qualify 

as a foreign corporation to do business in the District 

of Columbia until after this action was filed. Now, the ques- 

tion of whether or not on that account the plaintiff is 

entitled to maintain this action has been resolved by a 
ruling of the Court on one of the preliminary motions. 

And on that resolution of that motion it was ruled that 
the plaintiff, nevertheless, may maintain this action, and 
there is no question about that. 

The Court: Well, that is out then. 

Mr. Hilland : Except insofar as it may affect your Honor’s 
discretion in the granting or withholding of declaratory 
relief, because, as I understand it, in granting or withholding 
declaratory relief the Court is guided by equitable consid- 
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erations and that will be one of the factors involved as to 
whether or not the Court would grant the plaintiff declar- 
atory relief where they had not complied with the local law. 

It is in the case only to that extent, and it is one of several 
other equitable considerations to which the Court’s atten- 
tion will be drawn as I go along. 

Now, the next thing is also another equitable considera- 
tion and it is also one that goes deeply into the merits of the 
case, and that is this: 

Mr. Bress pointed out to your Honor that there 

83 _ were originally involved 1600 acres of land in this sub- 

division in Florida. And he told your Honor that 

only a part of that was owned by the plaintiff in this case 

and that the remainder was owned by two other affiliated 
corporations. 

Now, the fact of the matter is that in the contract itself, 
as to which they seek declaratory relief, on Page 1 in the 
‘<whereas”’ clause the plaintiff represented as follows: 


‘cWHEREAS, the Seller”’”—who is the plaintifi—‘‘is 


the owner of tracts””—plural—‘‘of land, and residences 
in various stages of construction, located in and known 
as Lakewood Park, a real estate subdivision of Ft. 
Pierce, Florida, said tracts of land to be subdivided 
into and sold as lots, or to be sold as lots with improve- 
ments thereon, in varying stages of construction, com- 
pleted or to be completed; and 

‘“WHEREAS, the Broker desires to sell the afore- 
said land’’—and so forth. 


Now, actually, by that first ‘‘whereas’’ clause which I 
read to your Honor, which is the second one in the contract, 
the plaintiff in this case represented that it was the owner of 

the tracts of land involved in this subdivision. 
84 The truth of the matter was, as admitted by Mr. 
Bress in his opening statement, it was the owner of 
only a small fraction of the land involved. 

Now, that goes to two considerations involved: As I have 

already suggested, one, deeply into the merits of the case as 
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to whether or not they are entitled to any declaratory relief 
at all in relation to land that is owned by other corporations; 
and, secondly, to the equitable consideration as to whether 
or not your Honor wouldn’t withhold the granting of any 
equitable relief in a case where your Honor would have to 
find that there was a misrepresentation on the part of the 
plaintiff with respect to the nature and extent of its owner- 
ship of the lands involved. 

In pointing out that this was a legitimate sales program 
of lots in a subdivision in Florida, and, your Honor, I don’t 
wish to dispute that, Mr. Bress stated that and that is 
correct. I believe that it strictly was legitimate. I think that 
there was a withholding of some essential facts from buyers 
of these lots. 

Every one of these sales contracts were signed by Mr. 
Brant in the name ‘‘Lakewood Park Estates’’ with the word 
“‘developer”’ under his signature. All of the sales were con- 
ducted through this office up here which had the names 
‘Lakewood Park Corporation’’ and ‘‘Lakewood Park Man- 

agement Corporation’ on it and some of these other 
85 corporations, and by the nature of the contract that 

the buyers entered into they couldn’t tell with whom 
they were entering into the contract because of the way the 
contract was signed. 

And to that extent, and I believe only to that extent, 
could one suggest that this thing wasn’t strictly on the up 
and up, as the expression of the street goes. 

Now, your Honor suggested that you had heard adver- 
tised over the air through Mark Evans the sale of lots in 
Florida. That one is not this one. 

The Court: So I understand now. 

Mr. Hilland: Mark Evans advertises Leon Ackerman’s 
subdivision in Indian Lake Estates and this is in Fort 
Pierce, over on the east coast. 

Now, Mr. Bress referred, in connection with his statement 
that this was a legitimate sales promotion, that everybody 
who bought a lot had ninety days within which to cancel his 
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purchase with or without cause and that was true. That was 
true, entirely true. 

And this is important. The reason I am mentioning it 
now is only because this was an important consideration in 
the matter of payment of commissions to the defendant by 
the plaintiff and also in the matter of the defendant’s pay- 
ment of commissions to its salesmen because nobody knew 
definitely and with certainty that the commissions had, in 

fact, been earned until the expiration of ninety days 
86 from the date of the contracts because every pur- 

chaser had a right, with or without cause, to cancel 
the contract. 

Now, Mr. Bress went into a lot of the background leading 
up to the execution of this contract by the two corporations 
involved —— 

The Court: Just following that thought for a second—it 
may not be relevant to your trend of thought, and I don’t 
want to break in on you—you say it was necessary to hold 
it for ninety days so the buyer might have the option of 
exercising his right? 

Mr. Hilland: Yes, sir. 

The Court: Well, how about the seller down there? Did 
he hold the commissions for ninety days before they were 
transmitted to his agent? 

Mr. Hilland: That is my understanding, your Honor. 

Mr. Bress: No, your Honor. 

The Court: What? 

Mr. Bress: No, your Honor. 

The Court: Well, that is a controverted fact, I see that. 

Mr. Hilland: That is a controverted fact,—— 

Mr. Bress: That is no controverted fact. 

Mr. Hilland: —and the evidence—— 

The Court: ‘‘Contrary statements’’, we will say. 

Mr. Hilland: And I will go into that more fully, 

87 but the evidence will show that the salesmen were 

paid approximately the time or within a reasonable 

time after the defendant received commissions from the 
plaintiff corporation. 


87 


In fact, the evidence is going to show that the salesmen 
fared better than that because the defendant corporation 
actually advanced the salesmen money on account of their 
commissions to be earned in the future before they had ever 
earned any commissions at all. 

Now, Mr. Bress went into a substantial amount of the 
background and negotiations leading up to the execution of 
this contract between the two corporations involved on 
October 22, 1956, but your Honor will observe that when the 
contract is in evidence that these matters that were the 
subject of negotiation between Mr. Brant, for the plaintiff. 
and Mr. Lerner, for the defendant, were resolved in the 
contract, and all of these points he talked about are matters 
that have been reduced to the terms and provisions of the 
contract in writing. 

And actually, for example, he referred to the scope and 
the duration of the contract and the number of lots that the 
parties contemplated would be made available under the 
contract, the exclusive feature of the contract, and all of 
those other things, they are reduced to writing in the con- 

tract and, of course, they define what the contract is 
88 between the parties. 

Now, Mr. Bress referred to the 700 lots, which the 
contract actually calls the minimum, as the overall, is the 
term he used, as the overall—in other words, the maximum, 
when actually the word or adjective applied to the figure 
700 is the word ‘‘minimum’’. 

Now, their contention, I might call to your Honor’s at- 
tention at this time in this connection, is entirely inconsis- 
tent with the alleged misconduct on the part of the defen- 
dant. 

First they say in one breath that the defendant never had 
a right to sell more than 700 lots. That was the maximum. 
That was the overall. 

The Court: I think his argument was ‘‘wouldn’t have it 
except at the option of the plaintiff’’. 

Mr. Hilland: Yes, sir. That is right. 
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The Court: I think that is his argument. 

Mr. Hilland: That is what he said. That isn’t what the 
contract says. 

The Court: I see. Go ahead. 

Mr. Hilland: Now, actually in the next breath they say 
that as a result of this alleged misconduct of the defendant 
they would have sold more lots than the defendant did sell 
if the alleged misconduct had not occurred. 

Actually, the evidence will show that the defendant 

89 _ sold 1105 lots and after taking into consideration all 

of the cancellations involved and boiling it down 

right to those that are, in fact, being performed today, and 

have been performed up to this time, there are 907 lots out 

of 1105 that are still in full force and effect being performed 
by the buyers. 

The construction that Mr. Bress and the plaintiff put on 
this figure of 700 lots minimum is not correct and it is per- 
fectly clear, from a reading of the contract as it is written. 

In Paragraph 1, Page 1 of the contract, that is 1 (a) of 
the contract it says—— 

The Court: Is there also a copy of that contract attached 
to the amended complaint? 

Mr. Hilland: No, it is not, your Honor. 

Mr. Bress: The same one—— 

The Court: But it is the same thing except for what you 
told me, a change in the percentage? 

Mr. Hilland: There is no— 

The Court: There is no substantial change. 

Mr. Hilland: Yes. 

‘J. (a) The Seller does hereby irrevocably grant to 
the Broker the sole and exclusive right to sell the real 
estate described in unit and block numbers as from time 

to time to be furnished by Seller * * °”’ 

90 Now, there is what we are dealing with: ‘the real 
estate described in unit and block numbers as from 
time to time to be furnished by Seller”’. 

And then it is stated parenthetically : 
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sce * © (a minimum, in any event, however, of 700 


te, all in said Lakewood Park Subdivision,® * *’’ and 
so fo 


And this exclusive agency was subject to one exception 
and that was that it should not apply to the seller in con- 
nection with sales made by seller in Florida. 

And then we come up to the top of the next page and we 
find the provision, the crucial provision in relation to the 
termination of this contract. 


“‘This said exclusive right of sale shall begin upon 
the execution hereof and shall terminate upon the sale 
of the last of said lots and/or improvements, or on 
April 30, 1958, whichever date shall first occur.”’ 
Now, ‘‘upon the sale of the last of said lots’’ refers to the 
language in Paragraph 1 (a) of the contract, which is ‘‘the 
real estate described in unit and block numbers as from time 
to time to be furnished by Seller’’. 
We are going to show your Honor that on June 15, 1957, 
when this termination notice was served upon the defen- 
dant and we are going to prove it by uncontrovertible 
91 evidence, that the plaintiff had furnished the defen- 

dant more than 650 lots under Paragraph 1 (a) which 
had not yet been sold and which had not been withdrawn 
from sale. 

That many lots were actually listed and unsold on June 
15, 1957, and we are going to prove that, your Honor, by 
uncontrovertible evidence. 

In addition to that, your Honor, what we contend is that 
this contract would not terminate under the language in the 
top paragraph on Page 2 until the last of the said lots had 
been sold or on April 30, 1958, whichever date occurred 
first. 

The Court: Well, what do you think the ‘‘said lots’’ are? 

Mr. Hilland: It means the 1105 lots we sold and the more 
than 650 lots that we still had for sale and unsold on June 
15, 1957. That is what the ‘‘said lots’’ refers to in the first 
paragraph at the top of Page 2, your Honor. 
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The Court: Yes, I have that. 

Mr. Hilland: Mr. Bress said the evidence will show that 
the contract was prepared by the lawyer for Mr. Lerner and 
that is correct, but the evidence will also show that Mr. 
Brant made whatever changes that he wanted made in the 
contract. 

It was sent to him in Florida and he made all the changes 

he wanted to make prior to the time it was executed. 
92 Now, Mr. Bress told your Honor that the evidence 

is going to show that the defendant, Southern Park- 
way Corporation, was organized expressly for the pur- 
pose of going into this contract and that it was a new cor- 
poration. 

That is not correct. 

The evidence will show that that was an existing cor- 
poration and that two months before this contract was 
entered into, that is to say on August 31, 1956, Mr. Brant, 
representing the plaintiff corporation, was informed in 
writing by letter that the contract from this end would be 
with the Southern Parkway Corporation, the defendant 
in this case. 

And he had two months to ponder that fact before this 
contract was entered into on October 22, 1956. 

Mr. Bress referred to the second half of Paragraph 
5 of the contract. Your Honor will find that, I believe, in 
the exhibit attached to the complaint on the last page, 
because that is one of the substitutions. It is initialled 
down in the lower lefthand corner with two signatures. The 
lower one is Brant. 

Does your Honor see that? 

The Court: Yes. 

Mr. Hilland: And Mr. Bress read the last half of Para- 
graph 5, beginning: 

“Tf any of the purchasers, who were originally 

93 sold property by the Broker, buys an additional lot 
or lots, or house or houses through the Southern 
Parkway Corp., during the period ending April 30, 1958, 
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said Corporation will receive fifteen percent (15%) of 
the sales price.”’ 

Mr. Bress says that is meaningless if it did not give 
the plaintiff a right to terminate this contract at will. The 
answer to that is that that sub-paragraph 5 is not mean- 
ingless. 

Tt means that the defendant, Southern Parkway Cor- 
poration, as the exclusive agent for the plaintiff, would 
receive the fifteen per cent commission without regard to 
the matter of who made a second sale to any original pur- 
chaser produced by it during the period ending April 30, 
1958. 

In effect, your Honor, that is a limitation on the last sen- 
tence in Paragraph 1 (a) of the contract on Page 1, which 
gave the plaintiff corporation—well, it says this: ‘‘This 
exclusive agency does not apply to Seller’’—that is 
the plaintiff—‘in connection with sales made by Seller in 
Florida’’. 

The latter half of Paragraph 5 simply says that that 
is subject to this limitation; that if we, the defendant, 

made the first sale to a purchaser and he later buys 
94 another lot or lots or another house or houses we 

will, nevertheless, and without regard to who made 
the sale, receive a fifteen per cent commission. 

Mr. Bress pointed out, and he used a term that is a 
little different from the language that is used in the com- 
plaint, but he used the term in his opening statement that 
the plaintiff, through Mr. Brant, after furnishing or listing 
these lots for sale, would make withdrawals of those list- 
ings and that those withdrawals were a regular systematic 
course of conduct. 

Your Honor, the evidence will not show that. The evi- 
dence will show that there were relatively few withdrawals. 
There were withdrawals, yes, but there were 1105 contracts 
for lots. I won’t say that many contracts but there were 
1105 lots sold out of the Washington office and compared 
to that number and, in addition to that the 650 or more 


92 


lots that were still listed on June 15, 1957, there were rela- 
tively few lots that had been withdrawn by Mr. Brant, and 
they were withdrawn for the purpose of making them avail- 
able for sale through the plaintiff’s office and sales agencies 
in Fort Pierce, Florida. 

The Court: Well, there is nothing in the contract to pre- 
clude him from withdrawing, is it? 

Mr. Hilland: No, they had that right. 

The Court: All right. 
95 Mr. Hilland: They had that right, that limited 
right. 

They said, as your Honor observes, ‘‘This exclusive 
agency does not apply to Seller in connection with sales 
made by Seller in Florida’? but what Mr. Bress has 
suggested to your Honor is that because they withdrew 
some lots, and he says systematically and regularly as a 
course of conduct—we deny that part of it—but that be- 
cause of what they did they had a right to withdraw all 
the lots they had furnished or listed in one group on June 
15, 1957, and terminate this contract as a whole. 

That is what we deny. We say that they didn’t have 
that right because if they had that right this contract 
was terminable at will and we deny that. 

Now, in connection with these alleged withdrawals Mr. 
Bress made the statement to your Honor that this would 
be shown by memoranda to salesmen which are in the pos- 
session and control of the defendant corporation, and he 
made some remarks indicating that the defendant had done 
some things in the pretrial proceedings which were not 
right and proper. 

My answer to that, without going into the details in 
relation to them is this: That what we did was approved 
by Judge Holtzoff’s ruling when he passed on their motion 
under Rule 34 and his ruling was not in any sense unique 
or unusual, as Mr. Bress suggested in his opening statement. 
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96 He said it was based on irrelevancy. That is not 

true at all. Judge Holtzoff’s ruling, and we can get 
a transcript—Mr. Bress was not there and I was—was 
based on the fact that the plaintiff’s motion did not meet 
the requirements of Rule 34, one of which is that in order 
to go into and delve into the other side’s file and records 
by way of a fishing expedition—you can’t do it. 

You, first of all, have got to show good cause for going 
into the other side’s files and you have to designate what 
you want to see. 

The Court: Was that good cause subsequently shown? 

Mr. Hilland: Sir? 

The Court: Was the good cause subsequently shown? 

Mr. Hilland: No, sir, it was not. 

The Court: Of course, I don’t know what happened. 
I am just asking. 

Mr. Hilland: We have those memoranda to salesmen 
here and insofar as they are relevant—well, I won’t even 
limit it to that, your Honor. 

We have those here and we are perfectly willing to let 
your Honor see each and every one of them. 

Now, after that motion was denied by Judge Holtzoff 
there was a resumption of the deposition of Mr. Lerner and 
Mr. Braman took that deposition and he got each and all 

of those memoranda identified by dates, and if he 
97 had wanted to pursue the matter he could have 

refiled the motion and designated each one that he 
wanted, but that motion was not filed. 

So it is because of the plaintiff’s own failure and not 
because of anything we did or not because of Judge 
Holtzoff’s ruling. It was simply one of those things that 
your Honor is fully aware of. 

Now, Mr. Bress told your Honor the evidence was going 
to show that when the plaintiff terminated this contract it 
took the position that it was going to do its own selling. 
The evidence is going to show that that is not true. The 
fact of the matter is that the plaintiff, Lakewood Park Cor- 
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poration, is not doing its own selling; that the office here 
which is the sales agency for this Lakewood Park Estates 
subdivision in Florida today, and since June 15, 1957, was 
Lakewood Park Management Corporation, an entirely 
different entity than the plaintiff corporation in this case. 
The names are closely similar. It may be misleading but 
they are, nevertheless, different corporations. 

Now, I have touched upon the language of the contract 
which, they have argued, permitted this termination as of 
June 15, 1957. I have not touched upon the defendant’s 
alleged misconduct, and I am not going to dwell on it at 
length because I am sure your Honor is not going to hear 

that phase of it, but I don’t want the psychological 
98 disadvantage that flows from your Honor’s having 
heard Mr. “Bress on that without hearing our side 
of it, and I can tell it a lot more briefly than Mr. Bress did. 

The Court: You go right ahead. 

Mr. Hilland: Yes, your Honor. 

Now, the fact of the matter is, your Honor, that this 
sales effort and this sales program conducted by the 
defendant, Southern Parkway Corporation, which began 
about January 2nd, 3rd, or 4th, 1957, and continued until 
about March 31st, 1957—in other words, the sales season 
involved is approximately three months, January, Feb- 
ruary and March—during that period of time the defend- 
ant, Southern Parkway Corporation, which is supposed to 
have been guilty of such gross misconduct, succeeded in 
selling 1105 lots in that subdivision out of this Washington 
office. 

As I told you today, 907 of those sales are firmed-up and 
are being complied with and performed by the purchasers. 

Actually the evidence will show that that was not a 
failure but, on the contrary, was a tremendously success- 
ful sales program. 

The Court: The Southern Parkway Corporation, prior 
to the time it was acting as agent for the Lakewood Park 
Corporation, where were they operating? 
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Mr. Hilland: On Georgia Avenue in Washington. 
99 The Court: I know that that was the office but 
where were they operating? 

Where were they selling property? 

Mr. Hilland: Various subdivisions— 

The Court: Where? 

Mr. Hilland: Around Washington, in and around Wash- 
ington, in Annapolis, Maryland. 

The truth of the matter is that Mr. Lerner operates 
through several corporations, which is a common practice 
today, because of the income tax benefits involved, and in 
the notification which he sent on August 31st to Mr. Brant 
he pointed that out. 

There wasn’t any mystery or any hocus-pocus about it 
at all. He was entirely forthright in the matter. 

Now, actually, the evidence will show that these sales of 
lots were producing a return of $3,000 or more an acre for 
the plaintiff and its affiliated corporations for land which 
they had only a short time prior thereto bought for $200 
an acre in Florida. 

Now, Mr. Bress said that it might appear there was a 
successful operation. If your Honor please, the fact of 
the matter is that this was a tremendously successful 
operation. After they terminated this contract on June 15, 
1957, this sales program and this sales effort were taken 

over by Mr. Brant, himself, through the Lakewood 
100 Park Management Corporation, one of the plaintiff’s 

affiliates, and, according to his testimony in his pre- 
trial deposition, this office, under his supervision and 
direction during the same period of time or corresponding 
period of time, in the 1957 and 1958 season, sold only 181 
lots out of the Washington office where under the super- 
vision and direction of Southern Parkway Corporation, for 
the same period, during the 1956 and 1957 season, they sold 
1105. 

And I don’t know how many of those 181 lots sold, after 
the cancellation or termination of this contract, have been 
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firmed-up and are being performed, but that was the total 
they sold out of this office according to Mr. Brant’s own 
testimony. 

Now, Mr. Bress made some reference to an alleged series 
of tactics on the part of counsel for the defendant, suggest- 
ing that we had been guilty of doing various things that 
delayed this case in reaching trial. 

I can say to your Honor, and I certify to your Honor, 
that we did not consciously do anything at any time to 
delay this trial. On the contrary, we have tied up in this 
case, in the first count of the counterclaim, if I remember 
correctly, about $50,000 involved in the first count of the 
counterclaim and I believe we claim about $150,000 in the 
second count. 

There is no rhyme or reason in the world why we 

101 would delay this litigation, and we have taken the 

position in our pretrial statement, and in various 

other motions, that the only reason that we are the defend- 

ant in this ease is because the plaintiff beat us to the clerk’s 
office at the court house. 

The Court: Well, didn’t you have plenty of time so 
that you could have beaten him? 

Mr. Hilland: I was not in the case during that time. 

The Court: Didn’t counsel have? 

Mr. Hilland: There were negotiations for settlement 
that proceeded from, I believe, about the time of the can- 
cellation, and whether they were going on at that time— 
I know that when I got into the case we were getting ready 
to file suit. 

Before I got around to it, and we had our complaint pre- 
pared, we were served with a complaint in this case. So 
that we had to reframe our pleadings and file it as a 
counterclaim instead of as an original complaint. 

And, needless to say, the right was a valuable right that 
we lost by not coming in as plaintiffs because as plaintiffs 
we would have been entitled to make an attachment before 
judgment and we lost that right when we came in as a 
defendant. 
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The Court: Would you say that was poor tactics 
102. on the part of your predecessor? 

Mr. Hilland: I have suggested that, your Honor, 
but not on the part of my predecessor but on the part of 
our adversaries. 

The Court: Oh, you don’t question the right of them 
to file the suit when they did, do you? 

Mr. Hilland: The court has ruled that they had the 
right, and I think that answers it, Judge. 

The Court: That is right, certainly. 

Mr. Hilland: Judge Keech ruled that they had a right 
to file it and we filed a motion to dismiss. So I don’t debate 
that. 

Now, your Honor, Mr. Bress has suggested that this 
sales program was begun in January, 1957, by the defend- 
ant corporation without having an adequately trained 
sales force. The fact of the matter is that the plaintiff, 
through Mr. Brant or maybe I should more accurately 
say, its present sales agency, Lakewood Park Management 
Corporation, employed, if I remember the number cor- 
rectly, six of the salesmen that were employed by the 
defendant in this program during the time it ran it. 

The Court: Six out of how many? 

Mr. Hilland: Six out of eleven or twelve. 

Now, there is one question your Honor, if you get to 

the question of this alleged misconduct on the part 
103 of the defendant, is going to have to ask yourself 

and answer, and that is: Why wasn’t the alleged 
misconduct of the defendant mentioned in the notice which 
terminated this agency and terminated this contract as of 
June 15, 1957, and why wasn’t it ever mentioned in any 
communication between the parties before the termination 
notice? 

Why wasn’t it mentioned in any communication between 
them following the termination notice? 

Why wasn’t it mentioned until the complaint was filed, 
for the first time in the history of this case? 
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That is the first mention of that alleged misconduct that 
will ever appear in writing. 

Mr. Bress said that there was a failure on the part of 
Mr. Lerner to supervise this sales program and that he had 
two different sales managers and that ‘‘sales were nowhere 
near what they should have been”. That is what Mr. Bress 
said. 

Now, here is a contract, your Honor, in which he argues 
that the parties said that the defendant should have the 
right to sell only 700 lots between October 22, 1956, and 
April 30, 1958, which encompassed two selling seasons, and 
they had a right to sell only 700, according to Mr. Bress’ 
opening statement and argument that he made in his open- 
ing statement. 

Here the evidence is going to show that in half of 

104 the time they were originally allotted to sell what 

he says should have been only 700 lots they sold 

1105 lots, today firmed-up as 907, and he said the sales were 
nowhere near what they should have been. 

The evidence, on the contrary, shows that they were 
more than twice what the parties contemplated. And I 
think your Honor can infer from that that somebody drew 
the conclusion that this was an easier job than it had been 
anticipated or contemplated that it was going to be. 

As I pointed out, your Honor, in Mr. Brant’s pretrial 
deposition he has testified that in the 1957-1958 sales season 
the present sales agency, Lakewood Park Management 
Corporation, sold only 181 lots, or, about sixteen or seven- 
teen per cent as many as the defendant, Southern Parkway, 
sold in the same period of the former selling season. 

Now, the evidence is going to show that during the sales 
season of 1956-1957, conducted by the defendant, Southern 
Parkway Corporation, these sales were so numerous and 
so rapid that there was a great deal of confusion in that 
office. 

We concede that. 

Your Honor, here are 1105 lots being sold in three 
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months. That is about 400 lots or between 300 and 400 
lots a month and that is a lot of business and it 
105 creates a lot of confusion. Mr. Lerner admits that. 
But that doesn’t mean mismanagement. It means 
that the ticker-tape was runing faster than anybody had 
anticipated that it was going to run. 

With respect to Mr. Bress’ statement about the prices 
of lots, the evidence is going to show that Mr. Brant, for 
the plaintiff and its affiliated corpora ion, set the prices and 
approved every change of price in every lot that was sold. 

The Court: Well, how were these changes made? Were 
they all upward or downward or more for one and less for 
the other? 

Mr. Hilland: I can’t answer that. 

The Court: I don’t know. 

Mr. Hilland: I am sorry but I can’t answer that. 

‘All I know is that he sent up the lots and the price list 
and he made changes in them from time to time. They 
weren't permitted, this sales agency,—if your Honor has 
had occasion to read the whole contract you will see that 
they were 2 mere agent. 

They weren’t @ selling agent. They didn’t have the 
power to sign these contracts of sale for the plaintiff or 
any of the affiliated corporations. 

‘All they did was to get an offer signed by the buyers 
and they transmitted each and every one of them to Fort 

Pierce, Florida, where they were signed by Mr. 
106 Brant, and he could take his good old time. 

He was in charge of the office down there. The 
salesmen who sold, the sales manager for the defendant, 
and Mr. Lerner were no where about him. What he did, 
of course, they don’t know because it was out of their 
presence. But the fact remains that every contract, every 
sales contract, was submitted to Mr. Brant in Florida and 
he approved it. 

So that if any lot was sold at a price not to his liking it 
was through his own conduct and he had all of those price 
lists himself and had fixed them. 
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The evidence is going to show that not a single lot was 
sold at a price that Mr. Brant did not personally approve 
in the sales contract. 

I have already covered this matter of payments to sales- 
men in part. I pointed out, first of all, before the salesmen 
had earned any commissions they were advanced money 
by the Southern Parkway Corporation. They executed 
promissory notes to pay the money back if they didn’t earn 
the commissions. 

There were contracts existing between every salesman 
and the Southern Parkway Corporation. Those contracts 
were in writing and when those contracts are in evidence, 
and your Honor compares the terms and provisions of 
the contract with the testimony your Honor will find that 

none of those contracts with the salesmen were 
107 breached, but they were all fully performed by 
Southern Parkway Corporation. 

The salesmen were all paid. They were paid when the 

defendant, Southern Parkway Corporation, was paid by 


the plaintiff corporation or as soon thereafter as was 
reasonable under the circumstances. 

Now, so far as the books, showing what commissions 
had been earned by the defendant and the respective sales- 
men, are concerned your Honor will observe that Para- 
graph 4 of the contract involved, which is on Page 3 of 
it, provides that the seller, the plaintiff: 


“‘ After ratification of any sales contracts, shall keep all 
records and handle all correspondence in contact there- 
after with the purchasers, and Seller will collect all 
payments from purchasers on account of their sales 
contracts, and with the commission check shall render a 
statement to the Broker of all collections and receipts on 
account of said sales contracts. Broker shall have the 
right to make periodic inspection of Seller’s records 
pertaining to sales either personally or through its 
accountant.’’ 
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In other words, here was a situation where all the 

defendant was doing was handling sales. When it got a 

contract signed by a prospective purchaser it was 

108 submitted to Mr. Brant. He either rejected it or 
approved it. 

The books of account, covering the downpayment and 
all subsequent payments, were kept by the plaintiff cor- 
poration or its affiliate, Lakewood Park Management 
Corporation. 

The Court: Here? 

Mr. Hilland: Here in Washington. 

All the money was collected by this office up here. 
Southern Parkway Corporation didn’t collect the pay- 
ments, didn’t keep the books, didn’t keep the records. 
And Southern Parkway Corporation had to rely upon the 
books and records and the collections of the plaintiff and 
its affiliates, just as its salesmen had to rely on the same. 

Now, Mr. Bress referred, in his opening statement, to a 
so-called April meeting when Mr. Brant had to come up 
here and straighten out affairs because some salesmen 
had come down and said that all the salesmen were 
threatening to quit. 

Actually, in April, 1957, the sales season was over. It 
ended March 30th, and most of these salesmen who worked 
during the intensive sales season, January through March, 
were leaving for other employment because the sales season 
was over, and that is what was involved at that time. 

Mr. Bress said a determination by the court is needed. 

Those are the words he used. As I pointed out to 
109 your Honor, they have gone ahead with their sales 

program and they have done everything they could 
have done exactly the same as they could have done and 
would have done if they had obtained a declaratory judg- 
ment the day their complaint was filed. 

Mr. Bress suggested that this trial should not slip into 
the trial of the other claims and I agree with him. But 
Mr. Bress, in his opening statement, has slipped into an 
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opening statement of all the other claims involved, and that 
is why I have tried to clear it up. 

I think that covers our position, your Honor. 

I expect the evidence to show what I have stated to 
your Honor it will. 

Mr. Bress: May I reply, your Honor? 

The Court: One minute. 

Mr. Hilland: Mr. Klavan suggested that I should call 
your Honor’s attention that in order to take advantage of 
this ninety-day cancellation right, without cause, the pur- 
chaser had to go to Florida before they could cancel. 

The Court: It had to be done by personal appearance. 

Is that it? 

Mr. Hilland: Well, they had to go down and look at 
the lot and then say they didn’t want it. 

The Court: I see. That is what I meant by “personal 

appearance’’, 
110 Mr. Hilland: Yes. If they went down there they 
didn’t have to give any reason. If they wanted to 
cancel up here, without going down, they had to have a 
reason. 

The Court: I see. 

Very well. Now, Mr. Bress, we will hear from you. 

I would like to hear you talk about the qualifications of 
the plaintiff, that were so stressed by your adversary, to 
bring this suit in an action for a declaratory judgment. 

Mr. Bress: This court acquired jurisdiction to deter- 
mine a justiciable controversy between the parties. They 
admit the controversy existed. 

They state that damage was done as of June the 15th. 
Well, there was a duty on the part of the plaintiff to 
mitigate any damage if, conceivably, the plaintiff did not 
have a right to terminate. 

That is the very purpose for which the declaratory 
Jadgment act was created, to meet this very kind of a case 
where a man honestly acts under a contract and says, “I 
don’t know whether I can do this or I can’t do it; I have 
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got to go into court and determine the rights, provided 
there is a controversy”’. 

Now, once the jurisdiction of this court properly 
attaches, as it did in this case, any subsequent events, and 

there have been none that should impair it, but even 
111 if there had been any, nothing can impair the 

jurisdiction of this court. So that once taking 
jurisdiction, like in an equity case, the court proceeds to 
conclude and grant all the relief to which the parties are 
entitled. 

The Court: Well, you need not pursue that any further 
but I would like to know what you have to say about that 
second paragraph in there about ‘‘Whereas, the Seller 
is the owner’’. , 

You remember his argument on that? 

Mr. Bress: Yes, I do. 

The Court: I think you touched on it this morning but 
I would like for you to go into it more elaborately. 

Mr. Bress: If your Honor pleases, I have before me the 
form of warranty deed that was used in every case. These 
were prepared for this contract. 

This warranty deed provides that the grantor is Lake 
Indrio Corporation. Now, this is 1600 acres. Some of it 
was owned by Lakewood Park Corporation. Some of it 
was owned by Lake Indrio Corporation; another by Lake 
Indrio Land Corporation. 

Mr. Brant was the president of the several. There were 
four original different corporate owners. Lakewood Park 
Corporation was the first area developed. Lakewood Park 
Corporation was the first one that started selling lots and 

by reason of the affiliate relationship with each of 
112 the other three, in which he is also a major stock- 

holder, he had the right to control the disposition 
of their land, and it is just a red herring for them to 
suggest that there is a statement here in the contract 
which is a misrepresentation. 

It isn’t a misrepreesntation even though it is not literally 
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true. We do not and never have said, and Mr. Lerner 
knows it just as well as Mr. Brant, that Lakewood Park 
Corporation owned all the tracts of land. It is the owner 
of tracts of land. 

That is what it says. That is the way his lawyer drew 
it up. 

The Court: I am very well aware of the fact that it 
doesn’t say ‘‘all of the land’. It says “tracts”? of the 
land. 

But your adversary talked about it and I wanted to 
hear what you had to say about it. 

Mr. Bress: That, I think, is a brief answer to that, 
your Honor. 

Now, I am pleased that the opening statement has been 
concluded in the manner in which it has. I don’t want 
to go into a rehash of anything that was said before. 
All I want to call your attention to is this: 

That I believe, your Honor, that we are now, for the 
first time in the troublesome history of this case, in a 

legal posture where the case can now be disposed 
113 of even without any evidence, for this reason, your 
Honor. 

The opening statement of counsel has admitted that Mr. 
Bress’ statement of the negotiations, leading up to the 
contract, are correct but they are not important because 
what happened was reduced to writing in the contract. 

That was his position. 

Next he admits under Paragraph 1 (a), as I have 
always interpreted it to mean, that the plaintiff had the 
right to withdraw lots at any time. I didn’t know they 
were going to admit that and that is why I went into all 
the detail, your Honor, about the memos of dealing with 
withdrawals about which we have tried for a year to get 
information and have not yet gotten. 

You remember the motions to produce, the motions 
to compel— 

The Court: Well, they are here now, evidently. 
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Mr. Bress: Yes, they are here now, and because they 
fortify what I say they say, because I have been so in- 
formed by the salesmen who read them, though we do not 
have documentary copies—they have those—they now 
admit there was always the right to withdraw. 

With the admission of the negotiations leading up to the 
contract, with the admission of the right to withdraw, and 
the further statement that we had the right to terminate 

the agency at any time, but we didn’t have a right to 
114 terminate the contract, you have now gotten the 

case, your Honor, into a legal position on the open- 
ing statements of both parties where, as a matter of law, 
this case can be disposed of. 

And in order to present it more succinctly than I can 
and to give your Honor the pertinent authorities that 
show that your Honor should on my present motion, which 
I now make for a judgment for the plaintiff on the open- 
ing statement to the effect that the plaintiff had the right 
to terminate the contract under its own terms as a matter 
of law under the language of the contract, and no evidence 
is necessary to be taken, I would like to have the points 
logically made one by one, which will, I think, make that 
conclusive in your mind, if you will permit me to have my 
able associate, Mr. Braman, give that, who has been work- 
ing on this case for over a year and who has concentrated 
on it for the past several months. 

He can present that to you in a few minutes. 

May I have that privilege? 

The Court: Very well. 

There is no hurry though. You know, we haven’t got 
anything else to do. 

Mr. Bress: Very well. But I think this may dispose 
of it. 


Mr. Braman: Thank you, your Honor. 
115 May it please the Court, I think that an analysis 
of this contract and the way the provisions inter- 
relate one with the other make it crystal clear that this was 
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an exclusive agency on all lots furnished up until the time 
that 700 lots were to be sold or on April 30, 1958, which- 
ever should first occur. 

Now, the issue, the basic issue, in this ease is: 

What does the words—as your Honor mentioned—what 
do the words “‘said lots’? in the expiration clause, the 
second paragraph of 1 (a), the expiration clause being on 
Page 2—what do the words ‘‘said lots”’ refer to? 

Now, there is an ambiguity at this juncture. They can 
refer—‘‘said lots’? may refer either to what is actually 
furnished by plaintiff or, on the other hand, it may 
refer to what the plaintiff must furnish, the minimal 
amount that plaintiff must furnish, that is, 700 lots. 

In other words, the first paragraph of 1 (a) on Page 1 
contains both subjects as a potential reference point for 
‘‘said lots’? in the second paragraph. So the question is: 
Which is the correct reference point? 

The Court: Well, are they antagonistic? 

Mr. Braman: Well, your Honor, I don’t believe they 
are and I think that an examination of the contract will— 
a correct examination will show that they are not. 

But Mr. Hilland says his point is this: That we 

116 have an exclusive on all lots furnished until all lots 

furnished are sold’’—‘‘not just until 700 are sold 

but until all lots furnished to us are sold or on April 30, 
1958, whichever first occurs’’. 

So he takes the reference point as the first reference, 
what the plaintiff actually does furnish. We say that is 
not correct, “you have an exclusive on all lots furnished 
to you until 700 are sold; then the exclusive terminates if 
that is before April 30, 1958, and you have a general listing 
thereafter of unspecified duration’’, which the law permits 
the plaintiff to terminate at his will and permitted the 
defendant to terminate at his will if he desired to. 

The Court: Were there lots furnished to the defendant 
that had not been sold at the time the contract was ter- 
minated and which had not been withdrawn? 
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Mr. Braman: Your Honor, for the present purposes we 
will not contest that there were lots furnished that had 
not been withdrawn prior to June 12th, although we con- 
tend that the June 12, 1957, letter terminated as of June 
15th and was ipso facto a withdrawal of everything that 
remained up in Washington. 

The Court: I see. Go ahead. 

Mr. Braman: Now, all right. Now, let me deal then, 

if the Court please, with the question of what the 
117 words “‘said lots”’ refer to. If ‘said lots’”’ refers 

to the minimum number of 700 lots, which plaintiff 
must furnish, then the plaintiff is right and Mr. Hilland 
is wrong. The exclusive terminated on the sale of the 
700th and thereafter plaintiff was selling on an agency, a 
general agency which could be terminated. 

So if I ean demonstrate to your Honor that the exclusive 
terminated, the exclusive agency terminated upon the sale 
of the 700th lot and that there was only a general listing 
thereafter— 

The Court: Well, you demonstrate it. 

Mr. Braman: All right. 

Firstly, how do I come to the conclusion that the words 
“said lots”’ refers to the minimum number which plaintiff 
must furnish? 

First, since we have this ambiguity at this juncture, the 
law is settled, the latest case being North American 
Graphite Corporation vs. Allen 87 US. App. D.C.— 

The Court: Have you that in your memorandum? 

Mr. Braman: Yes, your Honor. 

The Court: All right. 

Mr. Braman: This case holds that where there is an 
ambiguity or a doubt the ambiguity must be resolved 
against the person who drafted the provision. 

Now, Mr. Hilland says that Mr. Brant made 
118 changes that he wanted to, but the rule is, against 
the party who drafted the provision. There were 

no changes in 1 (a) and 1 (b). 
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Those provisions remained intact. They remained intact 
because Mr. Brant was confident that the exclusive agency 
would terminate upon the sale of the 700th lot. 

Now, since there is that ambiguity we must resolve it 
against the author, the scrivener, Mr. Lerner. Why? 
Because he had the opportunity, if he wanted to make the 
contract read that ‘‘I will have an exclusive agency until 
all the lots furnished me are sold’’—he could have made it 
erystal clear. 

He created the ambiguity. 

So, therefore, on the basis of this canon of construction, 
which is well settled, the ‘‘said lots’? reference in the 
second paragraph of 1 (a) on Page 2 must be construed 
to refer to 700 lots, so that the expiration clause reads 
“This said exclusive right of sale shall begin upon the 
execution hereof and shall terminate upon the sale of the 
last of said 700 lots’’. 

The Court: But it didn’t, did it? 

Mr. Braman: That is because, your Honor,—I am 
applying now the rule of construction that it must be con- 
strued against the maker—there is the ambiguity. It could 

refer to either. 
119 And because the drafter, the maker, had the 
power to make it crystal clear the law is that it must 
be construed against him. 

But I will go further. Not only do I say that the 
rule of construction requires that, the rule of law requires 
that, but even if we set that aside the contract requires 
the same result. 

Now, the question is: What do “‘said lots’’ refer to? 
What do they mean? 

If your Honor looks at the preceding paragraph, there 
is only one place where the word “‘lots” is mentioned, 
only one place. When the contract wishes to refer to that 
which is furnished, your Honor, the word ‘“‘lots”’ is not 
used. Instead of that the word ‘‘real estate’’ is used. 

So that it says: 
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“*The Seller does hereby irrevocably grant to the Broker 
the sole and exclusive right to sell the real estate described 
in unit and block numbers as from time to time to be 
furnished by Seller * * *” 


Not a reference to “‘lots’’. Now, for the first time, “a 
minimum, in any event, however, of 700 lots’. The only 
reference to the word ‘‘lots”’ is in the preceding paragraph. 

Therefore, I submit that the words “said lots’? 
120 must refer to the only previously mentioned place 
where the word ‘‘lots’’ appears. 

Now, I want to continue on this crucial point in my 
presentation. 

Your Honor, there is this fundamental difference be- 
tween Mr. Hilland and myself, and I am going to try to 
prove that I am right and that Mr. Hilland is wrong. 

I address the Court’s attention to Paragraph 1 (b) on 
Page 2. 

“*(b) In the event the properties aforesaid are not sold 
prior to the expiration of the term aforesaid, then and 
in such event the Broker shall be deemed to have a general 
listing for the sale of said properties and this listing shall 
be subject to prior sale and increase in price.’? 


This is the general agency provision. Mr. Hilland says 
that this paragraph means that the general agency comes 
into existence if all of the lots furnished are not sold prior 
to April 30, 1958. 

In other words, if the Court please, Mr. Hilland has got 
to take the position that a general agency could not occur 
prior to April 30, 1958, because the exclusive could only 

terminate upon the sale of all lots furnished. If all 

121 lots furnished were sold there would be nothing 

upon which a general agency could operate. So, 

therefore, Mr. Hilland has got to take the position that 

the general agency could only come into existence after 
April 30, 1958, if all the lots furnished were not sold. 

We do not read this 1 (b) the same way. We say that 
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1 (b) provides that upon the termination of the exclusive 
agency, whenever that occurs, then there shall be a general 
agency. In other words, if 700 lots are sold prior to 
April 30, 1958, and the defendant has left lots furnished 
which have not been sold at that time, then it has a general 
agency thereafter. 

In other words, we say that 1 (b) contemplates that 
there may be a general agency prior to April 30, 1958. 
In other words, this is actually what happened in the 
case. The defendant sold 700 lots prior to April 30, 1958, 
and had more lots left. Therefore, it had a general 
agency. But the important point to grasp, and here is 
where we test defendant’s position, the important point 
to grasp is that the defendant’s position demonstrates, 
according to its inception, that there cannot be a general 
agency prior to April 30, 1958, because according to their 
reasoning they had an exclusive until all the lots furnished 
were sold. 

And if all the lots furnished were sold there would be 
nothing left upon which a general agency could 

operate. 
122 The Court: What do you mean by ‘‘all the lots’’? 
Mr. Braman: All the lots furnished. 

The Court: Furnished to the defendant. 

Mr. Braman: Furnished to them were sold. They say 
that they had an exclusive on all the lots furnished to them 
from time to time. Now, if all of the lots furnished to 
them from time to time were sold prior to April 30, 1958, 
they would have nothing left; there would be nothing left 
upon which a general agency could operate. 

The Court: Well, suppose more were sent up? 

Mr. Braman: Well, if nothing were sent up they would 
have no general listing. They would have no lots. 

In other words, the point is we are testing now the 
contract. A situation is created within this contract in 
which it could happen that all lots furnished were—in 
addition—in excess of 700 were sold by the defendant 
prior to April 30, 1958, in which case if the plaintiff didn’t 
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refer any more there would be nothing upon which a 
general agency could operate. 

Now, let’s test who was right by referring to Page 5. 
This is the paragraph, Paragraph 5 on Page 4, that Mr. 
Bress referred to. 

The Court: Paragraph 5 on Page 4? 

Mr. Braman: Yes. The second part of it, your 

Honor. 
123 The Court: Oh, that is in the amended complaint, 
isn’t it? 

Mr. Braman: That is the amended portion of the con- 
tract. 

The Court: Well, let me tell you something. Here I 
have on Page 4 Paragraph (b) of No. 2. 

Mr. Braman: On the contract, your Honor. 

The Court: I am looking at the contract. 

Mr. Braman: On Page 4, your Honor? 

The Court: How does it read? 

Mr. Braman: ‘‘If any of the purchasers,”’— 

The Court: I have it. 

Mr. Braman: —‘‘who were originally sold property’’ 
—All right. 

Now, the important point to note firstly is that the 
contract prior to Paragraph 5 has already specified that 
the defendants will receive fifteen per cent commission, 
five for themselves and ten for their salesmen, on all lots 
sold. 

So that has been provided for before Paragraph 5. 

Now, let’s look at Paragraph 5 and see which inter- 
pretation is correct. 

“If any of the purchasers, who were originally sold 

property by the Broker, buys an additional lot or 
124 lots, or house or houses through the Southern Park- 

way Corp., during the period ending April 30, 1958, 
said Corporation will receive fifteen percent (15%) of the 
sales price.’’ 

Now, your Honor, if Mr. Hilland is correct and the 
defendants had an exclusive listing until all the lots 
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furnished to it were sold, what would be the purpose for 
inserting Paragraph 5 since Paragraph 3 had already 
specified that they shall receive a fifteen per cent commis- 
sion, and when they are the exclusive agent no one could 
sell in the District of Columbia area. 

There would be no purpose to this if the defendants had 
an exclusive listing until all the lots furnished to it were 
sold. 

The Court: But there is nothing to indicate that the 
additional lot or lots are included in anything that has been 
sent up here. 

Mr. Braman: Well, your Honor, they could only sell 
what was furnished to them. 

The Court: I know, but whoever buys the additional 
lot or lots may buy it in person down in Florida. Yet if 
they had bought it— 

Mr. Braman: Your Honor, the last page of the contract 
—well, there are two provisions: Firstly, as your Honor 

noted, the last sentence of Paragraph 1 (a) provides 
125 that we can sell in Florida. 
The Court: That is right. 

Mr. Braman: Now, the last clause on the last page of 
the contract— 

The Court: Wait until I see that. Yes. 

Mr. Braman: —states that: 


“Tf any of the purchasers who are sold property by 
the broker come down to Florida and buy an additional 
lot or lots, such an additional purchase will be free of any 
commission to the broker.” 


So you see, that situation is taken care of. If a pur- 
chaser buys an additional lot from the plaintiff in Florida 
that is commission-free in regard to the Southern Park- 
way Corporation. 

Now, in regard to the plaintiff selling in the District of 
Columbia, it could not do that while defendant had the 
exclusive. 

The Court: I get you. 
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Mr. Braman: Now, that comes to the second point: 

Mr. Hilland stated that Paragraph 5 means—or the 
purpose of Paragraph 5 was to provide that if the defend- 
ants sold to a purchaser and that purchaser then bought 
another lot, regardless of from whom, then Southern Park- 

way was to get a commission. 
126 This paragraph does not say that. It says that 
if any of the purchasers who were originally sold 
property by the broker buys an additional lot or lots or 
house or houses through the Southern Parkway Corpora- 
tion—in other words, the second sale has got to be through 
the Southern Parkway Corporation. 

The customer has got to go through the turnstiles twice; 
Southern Parkway Corporation’s turnstiles. Now, why— 
may I just finish this sentence, your Honor? 

The Court: Yes. I want to take our afternoon recess. 
I am not hurrying you. You may continue when I come 
back. 

Mr. Braman: All right. Thank you very much, your 
Honor. 

The Court: We will take a recess until 3:35. 


(Thereupon there was a recess following which this 
then occurred :) 


The Court: You may proceed, counselor. 

Mr. Braman: Thank you, your Honor. 

Prior to the recess, your Honor, I had demonstrated 
that, according to Paragraph 5, there would be no purpose 
for its existence in the contract if the defendants were to 
have an exclusive at all times prior to April 30, 1958, 
which is the defendant’s position—they have an exclusive 

to all lots furnished to them or sold. 
127 There would be no purpose for providing that 
there should be a commission on the resale to an old 
customer because the contract has already provided in 
Section 3 that they were to receive a fifteen per cent com- 
mission on the sale of each lot. 
Now, there is one other point of reference— 


114 


The Court: I just want to ask you something while 
looking at this: 

“Tf any of the purchasers who are sold property by the 
broker come down to Florida and buy an additional lot or 
lots, oe @ 099 

Did the plaintiff here have other agents throughout the 
United States or was this an exclusive agency for all 
property that was not sold by the plaintiff? 

Mr. Braman: No. This contract that your Honor now 
has before him is an exclusive only for the District, Mary- 
land, and Virginia, and that is all. 

And this, your Honor, leads me directly into my next 
point, which I think— 

The Court: Well, what bothers me is this “‘comes down 
to Florida and personally buys a lot’’. 

Mr. Braman: Yes, your Honor? 

The Court: That wouldn’t apply then if the plaintiff 
had an agency some other place with an exclusive outside 

of the territory to which the Washington agency 
128 had the exclusive? 

Mr. Braman: Well, your Honor, this was directed 
to the situation where the purchaser, in Washington, 
according to the ninety-day cancellation provision, inspects 
the property; he inspects it in Florida and then he may 
be so pleased that he buys an additional lot in Florida 
when he goes down there to inspect. 

The Court: And that might be any place. That lot 
might not be a lot that has been allocated to this par- 
ticalar district? 

Mr. Braman: That is correct, or it could be within the 
District. 

The Court: I see. Go ahead. 

Continue then. 

Mr. Braman: Now, your Honor, again referring to 
Paragraph 5, Paragraph 5, in essence, provides that if an 
old purchaser, that is, an original purchaser of Southern 
Parkway buys an additional lot or lots through the 
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Southern Parkway Corporation, during the period ending 
April 30, 1958, said corporation will receive fifteen per 
cent of the sales price. 

Now, in other words, this provision requires that the 
second sale be made through the Southern Parkway Cor- 
poration. That is why you have got to go through their 
turnstiles twice. 

The Court: Well, that clears up that question 
129 with me. 

Mr. Braman: Now, here is where, I submit, the 
conclusive implication of the words ‘‘through the Southern 
Parkway Corporation’’—bearing in mind, your Honor, 
that the Southern Parkway Corporation had an exclusive 
in the District, Virginia, and Maryland, why would it be 
necessary to insert ‘‘through the Southern Parkway Cor- 
poration’”’ to require that the second sale be through the 
Southern Parkway Corporation if they had an exclusive 
at all times prior to April 30, 1958? 

The Court: Well, of course, they didn’t have an ex- 
clusive on anything except the blocks and the lots that were 
furnished them by Florida? 

Mr. Braman: That is correct, your Honor. 

Those were the only things that they could sell. 

The Court: Yes. 

Mr. Braman: So, in other words, the contract says that 
the second sale must be through Southern Parkway in 
regard to lots furnished to it which have been furnished 
to it. 

Now, if Southern Parkway had to have, as Mr. Hilland 
states, an exclusive at all times prior to April 30, 1958, 
there would be no purpose for the words ‘‘through the 
Southern Parkway Corporation’’ because those lots could 

not be sold in the District, Virginia, and Maryland, 
130 by anyone but the Southern Parkway Corporation. 

In cases of sale in Florida, that is covered by a 
separate provision. 

So that I submit, your Honor, the words ‘‘through the 
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Southern Parkway Corporation”? contemplates that prior 
to April 30, 1958, there may be others selling in the Dis- 
trict of Columbia, Virginia, and Maryland, for the plaintiff. 
That could not be so if the exclusive was still in existence. 

In other words, the contract contemplated that a situa- 
tion might arise prior to April 30, 1958, when the defendant 
still had lots furnished to it but did not have an exclusive 
on those lots. 

That could only arise where or when the defendant had 
sold 700 and then would only have a general agency after 
the sale of the 700th prior to April 30, 1958. So that the 
provision 5 says that after the exclusive is terminated and 
you still have lots left prior to April 30, 1958, if the old 
purchaser of Southern Parkway goes to another broker 
who has a general listing, then Southern Parkway Cor- 
poration doesn’t get 2 commission, but if the old customer 
goes through the Southern Parkway Corporation’s tarn- 
stiles again, then you will get a commission. 

In other words, your Honor, this plainly indicates that 

the defendant’s exclusive agency may be over prior 
131 to the time that it has sold all the lots furnished to 
it which could only be when it has sold 700 lots. 

Mr. Hilland says that the exclusive could not be over as 
long as there was one lot left. Well, if that is so then 
there could be no sale by any other broker in the District 
of Columbia area. But if the exclusive could terminate, as 
we contend, prior to the sale of all lots furnished, to wit, 
the 700th lot,—that is the only time mentioned—then the 
defendant would only have a general agency. 

So to get back to the general agency provision it now 
is completely clear—the general agency provision is 1 (b) 
on Page 2—and it briefly states that if the defendant has 
sold 700 lots prior to April 30, 1958, but more lots remain 
unsold which have been furnished to it, then the defendant 
has a general listing. 

It also provides that if more than 700 lots are furnished 
but the defendant has not sold 700 lots, then the exclusive 
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shall run until April 30, 1958. In other words, Para- 
graph 1 (b) is geared into directly with Section 1 (a). 
The general agency is to begin where the exclusive leaves 
off. 


The exclusive may leave off prior to April 30, 1958, if 

the defendant has sold 700 lots but still has lots furnished 
to it which are unsold. 

132 I submit then, your Honor, that it is crystal clear, 
on the basis of this contract, this contract cannot be 

harmonized and made to have meaning unless the exclusive 

terminates on the 700th lot and a general agency takes over 

thereafter. 

The Court: The only thing that seems to bother me 
right at the present instant, and I haven’t seen-or hadn’t 
seen any of these contracts, pleadings, or anything else, 
until you called my attention to them this morning, is 
whether or not, if the plaintiff has furnished lots or units 
prior to the time that the contract was terminated, they 
didn’t have the right to continue and sell them because 
they are not withdrawn, are they? 

They are not formally withdrawn. 

That is the thing that is bothering me. 

Mr. Braman: Well, your Honor, my position, if I under- 
stand you correctly,—the position I have just stated has 
nothing to do with withdrawals. 

The matter of withdrawals is a separate item. 

The Court: I know it is but I said there has been no 
formal withdrawal of the things that they had in their 
hand that had been transmitted to them for sale. 

Mr. Braman: No; your Honor, but all they had was a 
general listing and we cited a Supreme Court case— 

The Court: A general listing? 
133 Mr. Braman: Yes. : 

The Court: I thought you furnished them in unit 
and block numbers. 

Mr. Braman: Yes, your Honor, but after they sold 700 
lots the exclusive terminated and they only had a general 
listing according to Paragraph 1 (b). 
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Now, the Supreme Court—we have cited a Supreme 
Court case on this principle— 

The Court: Is that in your trial memorandum here? 

Mr. Braman: Yes, your Honor. 

We have cited the case on Page 5 of Wilcox & Gibbs 
Sewing Machine Company vs. Ewing, 141 U.S. 627. Your 
Honor, this case holds that where there is an agency which 
has no specified duration that agency may be terminated 
at the will of the parties. 

The Court: Isn’t there a specified duration here? 

Mr. Braman: Not of the general agency, your Honor. 

The Court: I am not talking about that. I am talking 
about the exclusive agency. 

Mr. Braman: The exclusive agency has a specific dura- 
tion, until the time of the sale of the 700th lot. When the 
700th lot is sold then the exclusive terminates and a general 
agency, meaning not general in regard to the property— 
this is a term of art, your Honor—not general in the sense 

referring to all the lots that they have, but general 
134 in the sense that it is not exclusive. 

In other words, anybody can sell. The District 
of Columbia area is not the exclusive territory of the 
defendant any more. They are just a general agent—not 
an exclusive agent. 

Such an agency— 

The Court: After the 700th lot has been disposed of; 
is that it? 

Mr. Braman: That is right, your Honor. 

And there is no time specified for the duration of the 
general agency. 

The Supreme Court case then states that such an agency 
is terminable at will. 700 lots having been sold prior to 
June 15th the defendants only had a general agency which 
the plaintiff could terminate at will, as it did. 

Now, this is all set out step by step, your Honor, in our 
trial memorandum. Now, aside from this ground for 
termination, your Honor, we come to the problem of with- 
drawals. This is separate. 
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Now, Mr. Hilland made a very interesting statement. 
He admitted that we had the right to withdraw groups of 
lots. Now, let’s assume that his interpretation of the 
contract is correct. We submit it is not. Let’s assume 
that the defendants had an exclusive agency until all the 

lots furnished to it were sold, nevertheless, the only 
135 responsibility that the defendant had was to furnish 

—the plaintiff had was to furnish 700 and the 
defendant, to sell 700. 

In other words, the plaintiff’s power to withdraw was 
circumscribed only by the provision that it must furnish 
700. It could furnish and withdraw as it pleased, pro- 
viding it furnished 700. After it furnished 700 and the 
defendant sold 700 then that limitation on the power to 
withdraw disappeared and the power to withdraw became 
unlimited. There was no contractual inhibition of the right 
to withdraw. 

So, therefore, Mr. Hilland, conceding that we have the 
power to withdraw blocks of lots at times, and the defend- 
ant having admittedly sold more than 700, we had the 
right—the admitted right—to withdraw blocks of lots. 

Now, Mr. Hilland says we didn’t have the right to with- 
draw all of the lots at one time. Does Mr. Hilland concede, 
therefore, that we could withdraw fifty blocks one day, 
fifty blocks the next day, and fifty blocks the third day? 

Such a construction of the contract makes no sense and 
does not provide any objective standards. We had the 
right to withdraw—period—after the sale of the 700th lot. 
There was— 

The Court: Your contention is you had the right to with- 

draw as much as you wanted, at any time you 
136 wanted, as long as you gave them the right to sell 
700 lots? 

Mr. Braman: And when they sold 700 lots there was no 
limitation upon our power to withdraw. 

Therefore, even if Mr. Hilland is correct, in arguing that 
the exclusive was to last until all the lots were sold, that 
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was still subject to the power of withdrawal which was un- 
limited after the sale of the 700th lot. 

Consequently, 700 lots having been sold we had the clear 
right to withdraw everything, and the letter of termination 
constitutes manifestly a withdrawal of everything ipso 
facto. 

In other words, don’t sell any more. Everything is 
taken back to Florida—which is a withdrawal. 

So that I submit on either of two bases, firstly, that the 
defendants only had the exclusive agency until 700 lots 
were sold, after which they had a general agency which 
was terminable at will; either on that construction or on 
the construction that even if the defendants had an ex- 
clusive until all the lots furnished to it were sold, after 
the sale of the 700th lot there was no limitation upon our 
power to withdraw. 

Consequently, we could withdraw everything that had 
been listed. 

So on either of those two bases clearly, as a matter of 

law, we are entitled to a judgment, a summary judg- 

137 ment declaring that we had the right to terminate. 

Now, as I have stated, your Honor, our position, 

the position which I just argued, is presented step by step 

in what, I submit, is a very carefully prepared trial 

memorandum. I am sure if your Honor, as your Honor 

will, considers that and reads it in the light of the con- 

tract, your Honor will have no doubt but that the plaintiff 

was completely justified in terminating the contract with 
the defendant. 

The Court: By reason of its terms? 

Mr. Braman: By reason of the face of the contract. 

Thank you, your Honor. 

The Court: I was wondering, Mr. Hilland, if you 
wouldn’t like to supply the Court with a short memorandum 
instead of just your pretrial statement. 

I would like to have it. I have one here by the plaintiff. 

Mr. Hilland: I can do that, your Honor. 
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The Court: And another thing is this: I want to rule 
on this before we do anything else. I am not in a position 
to rule on it just now. 

I have this trial memorandum of Mr. Bress. Mr. Bress, 
if you desire to add anything to it I would like to have it 
sometime tomorrow. 

Mr. Bress: I have nothing more to add to it, your 
138 Honor. 

The Court: How about yours, Mr. Hilland? I 
don’t want to hurry you but I would like to have the gist 
of your argument and any further reasoning that you 
have, or any law that you might have, before me in a trial 
memorandum. 

The more quickly I get it the more quickly I can make 
my decision. I am not of the opinion that any testimony 
is necessary. This is a pure matter of law on the inter- 
pretation of that contract, as I see it. 

Mr. Hilland: I told my secretary to make an appoint- 
ment for me at 4:30. At the luncheon recess, I guess it 
was, she informed me that she had not been able to reach 
the person involved. 

So I don’t have that appointment. 

The Court: Is that in this case? 

Mr. Hilland: No, it is not. If I don’t have that appoint- 
ment I can dictate it tonight. 

The Court: Well, do it if you can. If you can’t bring 
it down and give it to my— 

Mr. Hilland: If not, I can do it the first thing in the 
morning. I assume from what your Honor is saying we 
won’t— 

The Court: Tomorrow is the day for sentencing and 
other incidentals that come up. It doesn’t take all day, 

however. But if you have a little trial brief I would 
139 _ like to have it and I can study it tomorrow and take 
it home and study it on Saturday and, possibly, have 
a decision for you Monday. 
Mr. Hilland: All right. 
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The Court: If I am in doubt about anything I will listen 
to you at further length. 

Now it is the witching hour of four, practically— 

Mr. Hilland: What time does your Honor quit? 

The Court: Four. 

Mr. Hilland: I am not complaining, your Honor, because 
I did have an hour and five minutes, but the other side has 
had two hours and fifty minutes, sir. 

The Court: Well, I will tell you what we can do: At 
ten o’clock Monday morning if you want to talk some more 
you may. 

Mr. Hilland: I wouldn’t take very long. I can do it in 
ten minutes. 

The Court: Let me hear you. 

Mr. Hilland: All right. 

If your Honor please, Mr. Bress opened by arguing that 
once the court takes jurisdiction for purposes of declaratory 
relief it acts like equity and retains jurisdiction for all 
purposes. 

I submit that is an erroneous statement. Declaratory 

relief resembles equity practice in one particular 
140 only and that is that in the overall picture in deter- 

mining whether or not the Court is going to grant 
or to withhold declaratory relief the Court considers the 
equities of the case. That is all. 

It doesn’t decide the case according to the principles of 
equity and it doesn’t hold jurisdiction because equity 
holds jurisdiction but it does take in equitable considera- 
tions in determining whether it will grant or not. That 
is all. That is the only similarity between declaratory 
relief and equity. 

In other words, there is a measure of discretion involved 
in what the court does in all stages of the case. 

Now, with respect to the ownership of this land, and I 
want to make, on the basis of Mr. Bress’ admission to your 
Honor in his reply, a motion for a jadgment dismissing 
this first count of the amended complaint and the first 
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count of the original complaint on the ground that Mr. 
Bress admitted in his reply that the grantor in the deeds 
involved is Lake Indrio Corporation and not the plaintiff 
corporation, and, therefore, he admitted the lack of the 
plaintiff’s ownership of the land involved and the lack of 
the plaintiff’s interest to be entitled to the declaratory re- 
lief sought in the amended or the original complaints in the 
first count. 

The Court: You are making that as a motion? 

Mr. Hilland: Yes, your Honor. 
141 The Court: All right. Let the record so indicate. 
Mr. Hilland: And also the other considerations 
which I have already stated to your Honor which I won’t 
repeat. 

Now, the right to withdraw lots, that I referred to and 
which Mr. Braman, I submit, misused in his argument, 
the right to withdraw lots which I conceded in my argnu- 
ment is limited to two things: For the purposes of sale 
by the seller, namely, Lakewood Park Corporation, the 
plaintiff, in Florida. 

In other words, my admission so far as the withdrawal 
of lots goes is limited to the last sentence of Paragraph 
1 (a) on Page 1 of the agreement: ‘‘This exclusive agency 
does not apply to Seller’’—namely, the plaintiff—‘in 
connection with sales made by Seller’’—not some other 
agent but by the plaintiff—‘‘in Florida’’—not in Wash- 
ington. 

Now, in other words, that does not mean that the plain- 
tiff could withdraw all the lots, as in this case over 650 
lots at one time, and turn them over to another sales 
agency, namely, Lakewood Park Management Corporation, 
as it has done, in fact, and admittedly has done, for sale 
in Washington. 

That is what it could not do. 

Mr. Braman said he will not contest that there 
142 were lots which had been placed with us and which 
had not been sold and then he argues that there is 
an ambiguity in the contract because in the first paragraph 
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on the top of Page 3—I mean on the top of Page 2 it 
said that the exclusive agency of sale shall begin upon 
the execution hereof and shall terminate upon the sale of 
the last of said lots. 

Now, he refers ‘‘said lots’’ to the 700 minimum lots and 
he says that ‘‘lots”’, the word ‘‘lots’’, is used only in 
relation to the minimum of 700 and, therefore, ‘‘said lots’’ 
refers to that. 

He is very wrong and I shall demonstrate it to your 
Honor. 

In the second ‘‘whereas’’ clause on Page 1 your Honor 
will observe: ‘‘Whereas, the Seller is the owner of tracts 
of land,’’—and so forth. And then it goes down to the 
fourth line, ‘‘said tracts of land to be subdivided into and 
sold as lots, or to be sold as lots with improvements 
thereon’’. 

Now we come down to 1 (a). When he says that the 
words ‘‘said lots’? on the top of Page 2 can’t refer to 
‘‘said real estate’’, referred to in 1 (a), I want to call 


your Honor’s attention to this: It says: 


‘¢The Seller does hereby irrevocably grant to the Broker 

the sole and exclusive right to sell the real estate 

143 described in unit and block numbers as from time 
to time to be furnished by Seller * * *”’ 


Now, what is the real estate described in unit and block 
numbers if it isn’t lots? What is in unit and block 
numbers consists solely and only of lots. There is no 
other kind of piece or parcel of land in units and blocks. 
There isn’t acreage. There isn’t any parcel. There isn’t 
any other kind of a piece of land. 

There is only lots. 

And Mr. Bress made that very clearly and distinctly 
to your Honor this morning when he handed you that 
aerial view and the way he described it. He pointed out 
that it ranged from various numbers— 

The Court: That is in a unit. 
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Mr. Hilland: In a unit, yes, your Honor, and there 
wasn’t anything in a unit except lots; that is all. That is 
all you are dealing with. 

When one talks about real estate described in unit and 
block numbers he is talking about lots and no other kind 
of real estate, and one must tie in that term ‘‘real estate’’ 
with the use of the language I read from the second 
‘“‘whereas’’ clause, ‘‘the tracts of land are to be sub- 
divided’’. 

Now, having referred or used the word ‘“‘lots’’ in the 
second ‘‘whereas’’ clause the drafter in the next para- 

graph says ‘‘Whereas, the broker desires to sell the 
144 aforesaid land with improvements”. Now, ‘‘the 

aforesaid land with improvements’ are the said 
tracts of land to be subdivided into and sold as lots or to 
be sold as lots with improvements thereon. 

So there isn’t any question about the fact that when the 
contract uses the term ‘‘said lots’’, at the top of Page 2 
of the contract, what is referred to are the lots that are 
within the units and blocks involved. 

I think I have used my ten minutes and I believe that 
covers the situation, your Honor. 

The Court: Very well. 

Now, the time of ruling, of course, will depend largely 
upon the time I see or receive your last word in writing, 
and if you want to give a few last words orally you may. 

Mr. Hilland: There is only one other thing I wanted to 
say that I neglected to. 

A good question to ask the other side is: Why did they 
terminate an exclusive agency on June 12, 1957, if that 
isn’t what was involved as of that day? 

Mr. Braman was arguing that the exclusive agency had 
been converted into a general agency but when they ter- 
minated as of June 12, 1957, they terminated only what 
they referred to as an exclusive agency. 

That is their own language. 
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Mr. Bress: If your Honor pleases, I think that 
145 we have made our complete submission. You have 
it. 

If Mr. Hilland’s memorandum, to be filed tomorrow, 
contains anything new that I haven’t covered in my oral 
or written submission we will file a reply by Saturday 
morning. 

The Court: You rely then upon your trial brief with- 
out— 

Mr. Bress: That is correct. 

The Court: Very well, then. 

Mr. Bress: And we have, your Honor, out of town people, 
as you have been informed, from Florida—not only my 
client, but witnesses. 

The Court: I understand. 

Mr. Bress: And I want to be able to instruct them on 
today, Thursday evening, whether to return to their 
homes or if we may expect a decision on Monday I can 
either have my client wait here until then or let him go 
home, if I have a day or so to bring them back in the case 
that we have to put on evidence. 

The Court: Well, you will have, because if I haven’t 
decided against you I will want to be further enlightened 
on the second string to your ball and that may take 
evidence. 

Mr. Bress: Very well. 

With that understanding, I will let my witnesses go 

subject to bringing them back. 
146 Mr. Hilland: Does your Honor want us back at 
any specific time on Monday or will we be notified? 

The Court: Well, we usually start at ten o’clock in the 
morning. I am not going to take any other case until we 
get through with this. 

Mr. Hilland: Oh, yes, sir. 

The Court: Court now stands adjourned until ten 
o’clock tomorrow morning. 
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(Thereupon the instant hearing was recessed at 4:07 
o’clock p.m. until ten o’clock a.m. Monday, February 9, 
1959.) 


(Filed February 5, 1958) 
Trial Memorandum 


I. Tue Contract Must Be IntTERPRETED TO Mean THat THE 
PuarntirF Hap tHE Ricut ro TERMINATE 


A. Defendant’s exclusive agency terminated upon the 
sale of the 700th lot, after which there was only a general 
agency or listing, which was terminable at will by the 
parties. This appears on the face of the contract itself 
without resort to parol evidence. 


The basic frame of reference against which this contract 
must be construed involves the settled canon of construc- 
tion that any ambiguity concerning the meaning of a 


contract must be construed against the party drafting it. 
North American Graphite Corp. v. Allan, 87 U.S. App. 
D. C. 154, 184 F. 2d 387 (1950). In this case the contract 
was drafted by the defendant, Lerner, and his attorney. 


The literal meaning of the instant contract, without con- 
sidering parol evidence, establishes that the defendants 
were to be contractually assured only of the right to sell 
700 lots. The provision of the contract creating the 
exclusive agency is as follows: 


‘J. (a) The Seller does hereby irrevocably grant to 
the Broker the sole and exclusive right to sell the 
real estate described in unit and block numbers as 
from time to time to be furnished by Seller (a mini- 
mum, in any event, however, of 700 lots), all in said 
Lakewood Park Subdivision, Ft. Pierce, Florida. This 
exclusive agency does not apply to Seller in connection 
with sales made by Seller in Florida. 


‘‘This said exclusive right of sale shall begin upon 
the execution hereof and shall terminate upon the sale 
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of the last of said lots and/or improvements, or on 
April 30, 1958, whichever date shall first occur.”? (em- 
phasis added) 


It is thus apparent that the exclusive agency automatically 
terminates ‘“‘upon the sale of the last of said lots’’ if 
such sale occurs prior to April 30, 1958. The immediate 
and fundamental question is whether the word ‘‘lots”’ in 
the termination provision refers (1) to the minimum of 
700 lots which the plaintiff was obligated to furnish or (2) 
to the total number which are actually furnished for the 
purpose of sale. This ambiguity, without more, should 
be resolved in favor of plaintiff in accordance with the 
previously mentioned rule of construction which operates 
against the party drafting the contract. 


However, the same result would follow regardless of who 
drafted the instrument, for it is clear from the face of 
the contract itself that the word ‘“‘lots” refers to the 
number of lots which must be furnished, ie. 700. The 
only prior reference to “‘lots”’ in Paragraph 1 (a) is to 
“700 lots”. When Mr. Lerner’s attorney, in drafting 
the contract, desired to refer to what was to be furnished, 
he spoke of ‘‘real estate described in unit and block num- 
bers”? and not to “‘lots”. Consequently, the termination 
provision must be construed to read that the exclusive 
agency ‘‘shall terminate upon the sale of the last of said 
700 lots . . . or on April 30, 1958, whichever date shall 
first occur.”’ 


This interpretation not only makes sense but is re- 
quired by the other provisions which Mr. Lerner’s attorney 
inserted in the contract. Thus, paragraph 1 (b) (at page 
2) and Paragraph 5 (at page 4), clearly demonstrate 
when read together that, if 700 lots are sold prior to 
April 30, 1958, the exclusive agency terminates. Those 
paragraphs provide as follows: 


‘‘(b) In the event the properties aforesaid are not 
sold prior to the expiration of the term aforesaid, 
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then and in such event the Broker shall be deemed 
to have a general listing for the sale of said properties 
and this listing shall be subject to prior sale and 
increase in price.”’ 

e e e e 


Paragraph 5. ‘‘If any of the purchasers, who were 
originally sold property by the Broker, buys an addi- 
tional lot or lots, or house or houses through the South- 
ern Parkway Corp., during the period ending April 
30, 1958, said Corporation will receive fifteen percent 
(15%) of the sales price.’’ 


The intent of Paragraph 1 (b) is clear; its purpose is 
to create a ‘‘general listing’”’ in defendant’s favor as to 
those lots which have been furnished but remain unsold 
upon the termination of the exclusive agency. In other 
words, the general agency begins where the exclusive 
agency ends. The contract thus contemplated that if 
defendants sold 700 lots prior to April 30, 1958, but still 
had additional lots furnished to them, they were to con- 
tinue selling under a ‘‘general listing’’» On the other 
hand, if defendants had not sold 700 lots by April 30, 
1958, the exclusive agency was to terminate in any event 
and the general listing was to prevail. 


This construction—which we respectfully submit was the 
clear intent of the parties—makes clear that the contract 
contemplated that a general listing might come into exist- 
ence prior to April 30, 1958 if defendants sold 700 lots 
but still had had additional lots furnished which remained 
unsold. On the other hand, the interpretation now urged 
by Mr. Lerner necessarily presupposes that he could only 
have an exclusive and not a general listing prior to April 
30, 1958. This is so because, according to Mr. Lerner, the 
only manner by which his exclusive agency could terminate 
prior to April 30, 1958, was for him to have sold all of the 
lots which were furnished to him. If all of the lots 
furnished to him were sold prior to April 30, 1958, obviously 
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there could be nothing left upon which a general listing 
could operate. If that were so, paragraph 5 would make 
no sense at all. Paragraph 5, quoted above, conclusively 
demonstrates that Mr. Lerner is wrong and that plaintiff’s 
interpretation is correct for the following reasons: 


1. This paragraph provides that, if defendants—prior 
to April 30, 1958—sell an additional lot to an old cus- 
tomer who originally purchased from them, they will 
receive a commission of 15%. Obviously, that provision 
would be meaningless if defendants had an exclusive 
agency prior to April 30, 1958, for the contract had already 
provided that a 15% commission be paid for each sale. 
(See Paragraph 3, at page 3). 


2. Paragraph 5 provides that in order for defendants to 
receive the 15% commission provided for in that paragraph, 
the old customer must subsequently buy an additional lot 
“through the Southern Parkway Corp.’? There would be 
no purpose in requiring that the subsequent sale be made 
“through Southern Parkway Corp.” if the defendants 
were the exclusive brokers. No one else could have made 
a subsequent sale while defendants were the exclusive 
agents. Thus, the qualifying language ‘through the South- 
ern Parkway Corp.’’ clearly presupposes a situation where, 
prior to April 30, 1958, other brokers may be selling in 
the District of Columbia area. This could not have oc- 
curred if defendant had an exclusive agency; it could only 
occur if defendants had a general listing and other brokers 
were free to sell in the District of Columbia area for 
plaintiff. 

Accordingly, it is manifest that the contract presupposed. 
that the exclusive agency would terminate prior to April 
30, 1958, if 700 lots were sold. Thereafter, the defendants 
were to have a general listing, the duration of which 
was not specified. 


It is settled law that a general listing or agency of 
unstated duration may be terminated by either party at 
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will. Wilcox & Gibbs Sewing Machine Co. v. Ewing, 141 
U. S. 627 (1891). This is precisely what developed in the 
instant case at bar. Defendants admit that more than 
700 lots were sold prior to the termination of the contract 
by plaintiff. When those 700 lots were sold prior to the 
termination of the contract, defendants’ exclusive agency 
automatically terminated, and they thereafter sold under 
the right of a general listing. Since the listing was only 
general, plaintiff had the clear right to terminate the con- 
tract on June 15, 1957. 


Accordingly, upon the face of the contract itself, this 
Court should grant a judgment declaring that the termina- 
tion of the contract by plaintiff was entirely lawful and 
made pursuant to the contract. 


B. Assuming, arguendo, that defendants’ exclusive 
agency under the contract would not terminate until the 
last lot furnished to them was sold, the exclusive agency 
was subject to plaintiff’s right to withdraw lots previously 


furnished, the only limitation being that plaintiff furnish a 
minimum of 700 lots. This ts demonstrated by the conduct 
of the parties which will require the production of tes- 
timony. 


The face of the contract demonstrates—and the uncon- 
tradicted testimony will establish in detail—that plaintiff, 
at the time of signing the contract and prior thereto, had 
an operative sales program in being in Florida (see para- 
graph 1 (a), at page 1, and the addendum paragraphs, 
at page 6 of the contract). The addendum clauses, at page 
6, show that the existing Florida program and the District 
program were to operate as an integrated whole. While 
plaintiff was ‘desirous of engaging the services’? (3d 
recital clause, at page 1) of defendants for the purpose 
of selling land in the District of Columbia area, plaintiff 
was also desirous of accommodating within the framework 
of the contract the needs of its Florida sales program 
which, in relation to the District program, might increase 
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and decrease depending upon the selling season and mar- 
kets of each area. This vital consideration is reflected 
in the contract, which is instinct with a dynamic situation 
in which more lots are, on the one hand, ‘‘furnished’’ to 
the District as its selling needs increase and, on the other, 
taken from the District as the rising needs of the Florida 
market require. Thus, the contract states in paragraph 
1 (a) that plaintiff shall furnish the ‘‘real estate’’ to 
defendants ‘‘from time to time’. And the same paragraph 
carefully qualifies and limits the exclusive agency by pro- 
viding that ‘‘This exclusive agency does not apply to 
Seller in connection with sales made by Seller in Florida.’’ 


The cumulative impact of these provisions demonstrates 
that plaintiff was reserving the right and power to with- 
draw lots from the District in connection with the Florida 
sales program. Lots were to be furnished from ‘‘time 
to time’? and withdrawn from ‘‘time to time”’, the only 
limitation being that plaintiff had to furnish defendants 
during the life of the contract at least 700 lots for sale. 


In short, defendants’ exclusive agency was subject to 
plaintiff’s right of withdrawal which was unlimited except 
for the obligation to furnish 700 lots. Thus, even were 
it to be assumed, arguendo, that defendants had an exclu- 
sive agency for all lots furnished until all were sold, that 
exclusive—after the sale by defendants of the 700th lot— 
then became subject to an unlimited right of withdrawal, 
which included the right to withdraw every lot which had 
been furnished defendants but remained unsold after the 
sale of the 700th lot. 


Evidence of the conduct of the parties pursuant to the 
contract—which evidence will be produced at this trial— 
will not only reinforce this interpretation, but will con- 
clusively establish it. It is settled that in interpreting a 
contract, the conduct of the parties to the instrument for 
a considerable period of time prior to the contract becom- 
ing a subject of controversy is deemed of great, if not 
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controlling, significance because it demonstrates their 
understanding of how they contracted. Old Colony Trust 
Co. v. Omaha, 230 U.S. 100 (1913). The evidence produced 
at this trial will overwhelmingly demonstrate that, from 
the inception of the contract, a systematic and continuous 
course of conduct took place which involved the withdrawal 
of hundreds of lots by plaintiff. This will be shown by 
documentary as well as oral testimony. Evidence equally 
convincing—from the salesmen and others closest to de- 
fendants—will show that defendants never protested the 
right of plaintiff to make such withdrawals. Indeed, de- 
fendants have in their possession documentary evidence 
in the form of memoranda to their salesmen instructing 
the salesmen that certain lots were withdrawn and that 
those lots should not be sold. Defendants have refused 
to produce those sales memoranda in spite of numerous 
attempts to obtain inspection of them, for these memoranda 
would conclusively establish—from Mr. Lerner’s own lips— 
his acknowledgment of and acquiescence in plaintiff’s right 
to withdraw. 


Accordingly, even if it is assumed that defendants had 
an exclusive agency until all lots furnished to them were 
sold (and the contract demonstrates that no such exclusive 
was created), plaintiff nevertheless had the right to with- 
draw all lots theretofore furnished defendants when the 
700th lot was sold. Seven hundred lots having been sold 
by June 15, 1957, plaintiff had the right to withdraw all 
the remaining lots, thus terminating the contract. 


Il. Asme From tHe INTERPRETATION oF THE CONTRACT, 
THE Misconpuct or DerenDants IN Cakeyine Out THE Finv- 
CIARY OBLIGATIONS oF THEIR AcENCy Provmep More Tuan 
Avequate Grounps To TERMINATE THE Contract. [This 
ground for termination will be unnecessary to try if the 
Court disposes of the case on Point I above]. 


Evidence will be produced at this trial—from the sales- 
men and other unimpeachable sources—which will estab- 
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lish that defendants did not use the proper skill, care and 
precautions which an agent must use in discharging his 
fiduciary obligations to his principal. 

The law is settled that such derelictions warrant the 
action taken by the plaintiff in this case and the endorse- 
ment by this Court of that termination. Taylor & Sons 
v. Levin Co., 274 Fed. 275 (6th Cir. 1921) ; Walker v. John 
Hancock Mutual Life Ins. Co., 80 N.J-L. 342, 79 Atl 354 
(1911) ; Willis v. Lowery, 101 Miss. 118, 57 So. 418 (1912) ; 
Bass Furnace Co. v. Glassock, 82 Ala. 452, 2 So. 315 (1887). 


(Filed February 6, 1959) 


Trial Memorandum on Behalf of Defendant Southern 
Parkway Corp. 


In its present posture this case is pending before the 
Court on (1) an oral motion made in open court on behalf 
of the defendant Southern Parkway Corp. to dismiss 
Count 1 of the complaint and amended complaint on the 
ground that it does not present a case for declaratory 
judgment, (2) an oral motion made in open court by the 
plaintiff Lakewood Park Corporation for a judgment 
awarding the plaintiff the declaratory relief prayed for in 
Count 1 of the complaint and amended complaint. 


(1) Defendant Southern Parkway Corp.’s Motion 
to Dismiss 


The motion of the defendant Southern Parkway Corp. 
to dismiss Count 1 of the complaint and amended complaint 
of the plaintiff Lakewood Park Corporation presents the 
following two questions: 


(a) Was this ever a proper case for a declaratory jadg- 
ment? (b) If it was, is it any longer a proper case for a 
declaratory judgment, the contract involved having expired 
by its own terms on April 30, 1958? 
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(a) This Never Was a Proper Case for a Declaratory 
Judgment 


In People’s Bank v. Eccles, 64 F. Supp. 811, which was 
an action for a declaratory judgment, Judge Holtzoff said: 


‘‘The report of the Senate Committee on the Judi- 
ciary, which recommended passage of the legislation 
(S. Rept. No. 1005, 73d Cong., 2d Sess.) contains the 
following illuminating statements: 


‘¢ <The procedure has been especially useful in avoid- 
ing the necessity, now so often present, of having to 
act at one’s peril or to act on one’s own interpretation 
of his rights because of a fear of incurring damages. 
So now it is often necessary, in the absence of the 
declaratory judgment procedure, to violate or purport 
to violate a statute in order to obtain a judicial deter- 
mination of its meaning or validity. * * * So now it 
is often necessary to break a contract or a lease, or 
act upon one’s own interpretation of his rights when 
disputed in order to present to the court a justiciable 
controversy. In jurisdictions having the declaratory 
judgment procedure, it is not necessary to bring about 
such social and economic waste and destruction in 
order to obtain a determination of one’s rights. * * °* 
Persons now often have to act at their peril, a danger 
which could be frequently avoided by the ability to 
sue for a declaratory judgment as to their rights or 
duties.”’ 


In the same case, Eccles v. People’s Bank, 68 S. Ct. 641, 
333 U.S. 426, 92 L. Ed. 784, rehearing denied 68 S. Ct. 
900, 333 U.S. 877, 92 L. Ed. 1153, the Supreme Court 
said in 92 L. Ed. at page 789: 


‘¢A declaratory judgment, like other forms of equi- 
table relief, should be granted only as a matter of 
judicial discretion, exercised in the public interest. 
Brillhart v. Excess Ins. Co., 316 U.S. 491, 86 L ed 
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1620, 62 S Ct 1173, 18 NCCA NS 687; Great Lakes 
Dredge & Dock Co. v. Huffman, 319 US 293, 297, 298, 
87 L ed 1407, 1410, 1411, 63 S Ct 1070; HR Rep No 
1264, 73d Cong 2d Sess p 2; Borchard, Declaratory 
Judgments 2d ed (1941) p 312-314. It is always the 
duty of a court of equity to strike a proper balance 
between the needs of the plaintiff and the consequences 
of giving the desired relief. Especially where gov- 
ernmental action is involved, courts should not inter- 
vene unless the need for equitable relief is clear, not 
remote or speculative. The actuality of the plaintiff’s 
need for a declaration of his rights ts therefore of 
decisive importance. And so we turn to the facts of 
the case at bar. * * *’’ (Emphasis supplied) 


The allegations of Count 1 of the plaintiff’s amended 
complaint, which is the count seeking a declaratory jadg- 
ment and which is the only matter before the Court at this 
time, are as follows: 


613. Plaintiff desires that its land shall hereafter 
be sold only by it, and it has notified defendants that 
only plaintiff will hereafter have the right to sell its 
land. Defendants, however, deny plaintiff that right 
and have threatened to sue for damages in the event 
plaintiff exercises its right. The busy season for the 
sale by plaintiff of lots will begin in November, 1957, 
and plaintiff is entitled to a declaratory determination 
by this Court that it has the right to engage in its own 
sales program without interference by defendants. 
Accordingly, a justiciable controversy exists between 
the parties, and plaintiff seeks a declaration of the 
rights of the parties hereto to avoid the possible ac- 
crual of avoidable damage.”’ 


Counsel for the plaintiff, Lakewood Park Corporation, 
stated in open court that the grantor in the deeds convey- 
ing lots in Lakewood Park Estates is Lake Indrio Corpo- 
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ration. He exhibited a form of warranty deed. He thereby 
proved what counsel for the defendant Southern Parkway 
Corp. asserted in open court; namely, that the land in- 
volved is not the land of the plaintiff Lakewood Park 
Corporation but is owned by one or more of its affiliated 
corporations. The admission of counsel for plaintiff, Lake- 
wood Park Corporation, proves the lack of plaintiff’s own- 
ership of the lots involved. 


Although paragraph 13 of Count 1 of the amended com- 
plaint alleges that the plaintiff desires that its land shall 
hereafter be sold only by it, counsel for the plaintiff, 
Lakewood Park Corporation, conceded in open court that 
from and after June 15, 1957, when the plaintiff terminated 
the exclusive sales agency of the defendant Southern 
Parkway Corp., the sales of lots in Lakewood Park Estates 
have not been handled by the plaintiff, Lakewood Park 
Corporation, but instead have been handled by one of its 
affiliated corporations, Lakewood Park Management Cor- 
poration, another Florida corporation. 


Counsel for the plaintiff, Lakewood Park Corporation, 
also conceded in open court that the defendant Southern 
Parkway Corp. has not denied its right to terminate the 
defendant Southern Parkway Corp.’s exclusive agency and 
has not denied the plaintiff’s right to sell lots in Lakewood 
Park Corporation since the defendant Southern Parkway 
Corp.’s exclusive agency was terminated on June 15, 1957, 
and that the denial of the defendant Southern Parkway 
Corp. has been limited solely to the right of the plaintiff, 
Lakewood Park Corporation, to terminate the contract 
as distinguished from its right to terminate the exclusive 
agency. They further conceded that the sales program has 
been conducted since June 15, 1957, by the plaintiff’s affili- 
ated corporation, Lakewood Park Management Corporation 
without interference by the defendants or either of them, 
and that the sales of lots in Lakewood Park Estates have 
been made since June 15, 1957, exactly the same as they 
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would have been made if the plaintiff, Lakewood Park 
Corporation, had sought and obtained a declaratory judg- 
ment prior to June 15, 1957, that it had a right to ter- 
minate the contract at that time. Im other words, the 
plaintiff has failed to show the ‘‘actuality of the plaintiff’s 
need for a declaration of its rights’? which the Supreme 
Court, in Eccles v. People’s Bank, supra, said is of ‘‘de- 
cisive importance.’? The report of the Senate Judiciary 
Committee quoted above also shows the decisive importance 
of actual need in order for one to obtain a declaration of 
his rights. Here, the plaintiff, Lakewood Park Corporation, 
having applied the doctrine of self-help as of June 15, 
1957, was thereafter no longer in need of a declaration of 
its rights in the matter and was no longer in a position 
“‘to avoid the possible accrual of avoidable damage,’’ as 
alleged in the last phrase of paragraph 13 of Count 1 of 
its amended complaint, because it had already incurred 
liability for damages, if its termination of the contract 
was without right, and a declaratory judgment could not 
undo the damage that already had been incurred. The 
above quotation from the report of the Senate Judiciary 
Committee and the statements of the Supreme Court and 
of Judge Holtzoff in Eccles v. People’s Bank, supra, show 
that the Declaratory Judgment Act and the federal rule 
on actions for declaratory judgments do not apply where 
a party has already acted on his own interpretation of 
his rights. The purpose of the Declaratory Judgment 
Act is to make it possible for one to obtain a ruling of 
a court of competent jurisdiction upon the matter of his 
rights before he acts, so that he need not act at his peril. 
Here, the plaintiff, Lakewood Park Corporation, has acted. 
It acted at its own peril, and, having already acted, it 
is too late to seek the intervention of a court to interpret 
its rights. The case is moot so far as the Declaratory 
Judgment Act is concerned. See Robeson v. Acheson, 
infra. 
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What we have stated up to this point shows that it never 
was a proper case for a declaratory judgment. Next, we 
will show that if this ever was a proper case for a declara- 
tory judgment, it no longer is such a case, the contract 
involved having expired by its own terms as of April 
30, 1958. 


(b) If This Ever Was a Proper Case for a Declaratory 
Judgment, It No Longer Is Such a Case, the Contract 
Involved Having Expired by Its Own Terms as of 
April 30, 1958. 


Under paragraph 1. (a), page 2 of the contract, the 
contract in any event expired by its own terms on April 
30, 1958. From and after that date, the case was moot, 
as a reading of Robeson v. Acheson, 91 U.S. App. D.C. 227, 
198 F. 2d 985, will disclose. In that case a passport was 
involved. The Court of Appeals said at page 228: 


“<(1) According to the allegations of the complaint 
the passport expired January 25, 1951, a few weeks 
subsequent to the filing of the suit. No application for 
renewal or for a new passport is shown to have been 
made. Insofar as the passport is concerned it seems 
clear, therefore, the case has long since become moot. 
¢* © * There being no subject matter upon which the 
judgment of this Court can operate, the cause is moot.’ 
Amalgamated Ass’n of St. Elec. Ry. & Motor Coach 
Emp. of America Div. 998 v. Wisconsin Board, 1951, 
340 U.S. 416 at page 418, 71 S. Ct. 373, 375, 95 L. Ed. 
389. We should not, under settled principles, decide 
the important issues sought to be litigated when there 
is pending before the Secretary no application for a 
new passport and the one said to have been unlawfully 
invalidated has expired by its own terms.’’ 


In connection with this point, it should be further ob- 
served by the Court that Judge Keech raled on the plain- 
tiff’s motion for a separate trial and to advance Count 1 
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of the complaint for a declaratory judgment on March 19, 
1958, and entered an order on his ruling on March 25, 1958, 
prior to the date that the contract involved expired by 
its own terms; namely, April 30, 1958. 


Summary anp ConcLusion 


The foregoing two points in support of the oral motion 
made by the defendant, Southern Parkway Corp., in open 
court to dismiss Count 1 of the complaint and amended 
complaint show conclusively that there is no merit in the 
contentions of counsel for the plaintiff, Lakewood Park 
Corporation, that there is an urgency for declaratory 
relief. The plaintiff, Lakewood Park Corporation, acted 
on June 15, 1957, and actually terminated the contract. 
The Declaratory Judgment Act does not authorize the 
Court to tell a plaintiff that what it has already done was 
right or wrong. It authorizes the Court to tell a party 
that he does or does not have a right to do something 
that he wishes to do or wishes to decline to do. In other 
words, the Declaratory Judgment Act does not authorize 
the Court to advise a party retrospectively; it authorizes 
the Court to advise a party prospectively. The quotations 
above from the Senate Committee on the Judiciary and 
from Judge Holtzoff in People’s Bank v. Eccles, supra, and 
the Supreme Court in Eccles v. People’s Bank, supra, 
show this very clearly. Moreover, Robeson v. Acheson, 
supra, shows that the courts will not grant a declaratory 
jadgment in relation to a moot cause. 


The only conclusion from the foregoing is that the sole 
remaining questions are: (1) Who is entitled to recover 
damages? (2) How much? 


These questions can be decided on a trial of Count 2 of 
the plaintiff’s amended complaint for damages and of 
Count 2 of the defendant Southern Parkway Corp.’s 
counter-claim for damages. All of the additional defend- 
ants, consisting of other corporations affiliated with the 
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plaintiff corporation and conceded by counsel for the 
plaintiff in open court to be engaged in a joint enterprise 
with the plaintiff corporation, and the individual defend- 
ants, will then be before the Court, and the case can be 
disposed of in one trial. : 


A further conclusion to be drawn from the foregoing 
two points in support of the motion made by counsel for 
the defendant Southern Parkway Corp. in open court to 
dismiss Count 1 of the complaint and amended complaint 
for a declaratory judgment, is that the motion to dismiss 
is a matter which should be considered in advance of the 
motion of the plaintiff, Lakewood Park Corporation, made 
in open court for a declaratory judgment based on its 
interpretation of the language of the contract. 


(2) Tue Morton or THE Piaintirr, Lakewoop Park Corpo- 
RATION, For a JUDGMENT GRantING A DECLARATORY J UDG- 
MENT FOR THE RELIEF PRrayep 


In considering the motion of the plaintiff, Lakewood 
Park Corporation, made in open court for a declaratory 
judgment granting it the relief prayed for in Count 1 of 
its complaint and amended complaint, the Court should take 
into consideration each and all of the matters above set 
forth in support of the motion of the defendant Southern 
Parkway Corp. made in open court to dismiss Count 1 
of the complaint and amended complaint on the grounds 
that this never was a proper case for a declaratory jadg- 
ment, and, if it ever was, it no longer is such a case. 


As hereinbefore shown, the Supreme Court in Eccles v. 
People’s Bank, supra, said that: 


‘<The actuality of the plaintiff’s need for a declara- 
tion of his rights is therefore of decisive importance.” 


Counsel for the plaintiff, Lakewood Park Corporation, 
would have the Court by-pass this point and by-pass all 
of the things the Senate Committee on the Judiciary stated 
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to be the purposes of the Declaratory Judgment Act, and 
would have the Court predicate a judgment solely upon 
their interpretation of the terms of the contract. Actually, 
the Court does not reach an interpretation of the terms 
of the contract, until it has considered and decided each 
and all of the questions we have hereinbefore set forth. 


It is sufficient ground for the Court to deny the plaintiff 
the declaratory judgment it seeks on any one or more or all 
of the considerations hereinbefore set forth. For examples, 
it is sufficient for this Court to deny any declaratory relief 
on the ground that the plaintiff corporation is not the owner 
of the land involved, or on the ground that the plaintiff 
corporation is not, and has not been, engaging ‘‘in 
its own sales program’’ as alleged in paragraph 13 
of Count 1 of its amended complaint and on the 
concession of its counsel in open court that the sales 
program has been, and is now being, conducted by one 
of its affiliated corporations, Lakewook Park Management 
Corporation, or on the ground that the defendant Southern 
Parkway Corp. does not deny that its exclusive agency 
could be terminated at any time with or without cause, and 
that its denial goes only to the right of the plaintiff 
to terminate the contract unilaterally on June 15, 1957, 
by serving a notice on the defendant Southern Park- 
way Corp., or on the ground that the plaintiff, Lake- 
wood Park Corporation, has already exercised self-help 
and has terminated the contract as of June 15, 1957. 


INTERPRETATION OF THE CONTRACT 


There are inconsistencies in the arguments presented 
by counsel for the plaintiff, Lakewood Park Corpora- 
tion, in their arguments in support of their interpre- 
tation of the contract. For examples, in one phrase 
they assert the existence of an ambiguity and in another 
phrase they assert that it is crystal clear. They assert 
that the exclusive agency of the defendant Southern Park- 
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way Corp. was limited to a maximum of seven hundred 
(700) lots, and at another point assert that the sales effort 
of the defendant Southern Parkway Corp. was a failure 
because it did not sell more than eleven hundred five (1105) 
lots in one sales season. They assert that the sale of eleven 
hundred five (1105) lots in one season by the defendant 
Southern Parkway Corp. was a failure. and at the same 
time argue that the contract gove the defendant Southern 
Parkway Corp. two seasons, or until April 30, 1958, to 
sell only seven hundred (700) lots. 


In addition to the inconsistencies in the arguments of 
counsel for the plaintiff, Lakewood Park Corporation, it 
can also be said that their construction strains the language 
of the contract, and fails to give reasonable meaning to all 
of its language and provisions. 


In Roper v. Capital View Realty Co., 71 App. D.C. 105, 
107 F. 2d 833, the Court of Appeals said at page 105: 


«<# ¢ * A contract should be interpreted so as to give 


reasonable meaning to all of its provisions. E. L 
du Pont de Nemours & Co. v. Claiborne-Reno Co., 8 
Cir., 64 F. 2d 224, 228, 89 A-L.R. 238. ° * *” 


In Stinson v. New York Life Ins. Co., 83 U.S. App. D.C. 
115, 167 F. 2d 233, the Court of Appeals said at page 117: 


**(1, 2) We face the necessity of interpreting a con- 
tract. Our sole duty is to find out what was intended 
by the parties according to the expressed or apparent 
intent manifested by the language employed, and give 
effect to that intention if it con be done consistently 
with legal principles. In attempting to judicially de- 
termine the probable intent of the parties, considera- 
tion is directed to the purpose of the contract and the 
circumstances surrounding its execution. Subjective 
analysis of the terms of the contract is of little benefit, 
for words studied out of context are usually variable 
in meaning. Objective analysis may not produce an 
indisputable result, but it is the method we must adopt 
as the one calculated to produce a greater degree of 
fairness in the result. 
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‘<(3-6) Generally speaking, contracts should not be 
so narrowly or technically construed as to relieve the 
obligor from a liability fairly within the scope or spirit 
of their terms, nor should they be so loosely construed 
as to frustrate their obvious design. A court has no 


basis for relieving one from contract provisions 
to which he has merely because they operate 


disadvantageously as to him. * ° °*.”’ 
<1 Davison Chemical Co. v. Baugh Chemical Co., 1918, 133 Md. 203, 
104 A 404,3 ALR. 1” 

It was conceded by counsel for the plaintiff, Lakewood 
Park Corporation, in open court that on June 15, 1957, when 
the plaintiff undertook unilaterally to terminate the con- 
tract by service of a notice of termination that in addi- 
tion to the eleven hundred five (1105) lots for which 
the defendant Southern Parkway Corp. had procured con- 
tracts of sale, there were six hundred fifty (650) lots which 
remained unsold. Mr. Braman said that the plaintiff ‘‘will 
not contest there were lots which had been furnished.”’ 


The existence of over six hundred fifty (650) unsold lots 
which had been furnished the defendant Southern Parkway 
Corp. for sale, presents one of the questions involved in a 
correct interpretation of the contract involved. Is there 
any provision in the contract under which the plaintiff, 
Lakewood Park Corporation, could withdraw all lots—over 
six hundred fifty (650) lots—at one time, and turn all of 
them over to another sales agency—Lakewood Park Man- 
agement Corporation—for sale in Washington? This ques- 
tion must be answered in the negative because there is only 
one provision in the contract which can be interpreted as 
granting any right to the plaintiff, Lakewood Park Cor- 
poration, to withdraw lots after they had been furnished 
by it to the defendant Southern Parkway Corp. for sale. 
This provision is the last sentence on page 1, paragraph 
1. (a) of the contract, reading as follows: 


“This exclusive agency does not apply to Seller in 
connection with sales made by Seller in Florida.”’ 
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Obviously, this gave the plaintiff, Lakewood Park Cor- 
poration, the right to withdraw lots for purposes of sale 
by it in Florida, but not by another sales agency in Wash- 
ington, and not even by it for sale in Washington. This 
exception to the exclusive agency vested in the defendant 
Southern Parkway Corp. was limited to the plaintiff, Lake- 
wood Park Corporation, and to the State of Florida. 


This point in and of itself demonstrates clearly that the 
plaintiff, Lakewood Park Corporation, could not do right- 
fully what it did do; namely, withdraw more than six 
hundred fifty (650) lots from the defendant Southern Park- 
way Corp. at one time and turn them over to another sales 
agency—Lakewood Park Management Corporation—for 
sale in Washington. This is precisely what the plaintiff, 
Lakewood Park Corporation, admittedly did. There was 
absolutely no precedent in the prior transactions between 
the plaintiff, Lakewood Park Corporation, and the defend- 
ant Southern Parkway Corp. for any such action on the 
part of Lakewood Park Corporation. There had been no 
withdrawal of lots at any time during the period October 
22, 1956, to June 15, 1957, excepting ‘‘in connection with 
sales made by Seller (Lakewood Park Corporation) in 
Florida.”” These withdrawals were insignificant in rela- 
tion to the eleven hundred five (1105) lots for which the 
defendant Southern Parkway Corp, had procured contracts 
of sale, and the more than six hundred fifty (650) lots 
remaining with the defendant Southern Parkway Corp. 
for sale on June 15, 1957, when its agency was terminated. 


In determining the lots referred to in the term “said 
lots”’ used in the third line on page 2 of the contract, the 
Court should consider all the language preceding the use 
of that term. For example, in the second ‘‘Wxeneas”’ 
clause on page 1 of the contract, it is stated that: 


“‘Said tracts of land to be subdivided into lots and 
sold as lots, or to be sald as lots with improvements 
thereon ° * °”’ 
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In the next ‘““Wxereas” clause, which is the third and last 
‘‘Wrereas” clause on page 1 of the contract, the lots 
mentioned in the sentence from which the foregoing quota- 
tion was taken, are referred to as ‘‘the aforesaid 
land with improvements existing or to be built thereon 
* °°»? In paragraph 1. (a) the plaintiff, Lakewood Park 
Corporation, irrevocably granted to the defendant Southern 
Parkway Corp. the sole and exclusive right ‘‘to sell the 
real estate described in unit and block numbers * ° °.”’ 
What is the real estate described in unit and block num- 
bers if it is not lots? Counsel for the plaintiff, Lakewood 
Park Corporation, conceded in open court and handed to 
the Court what he called an aerial view of the subdivision 
known as Lakewood Park Estates, and he said that 27 
lots were obtained out of each acre. He also said there 
were thirteen (13) units, numbered 1 to 12A and that each 
unit was broken down into blocks. He further said that 
the units produced from seven (7) to twenty-six (26) blocks, 
and that each block produced from eight (8) to thirty-two 
(32) lots. He also said that in units 5, 6 and 7, there were 
ten hundred twenty-nine (1029) lots. In other words, he 
admitted in open court that ‘the real estate’’ to be sold 
consisted solely of lots. Consequently, the argument that 
the words ‘‘said lots’? appearing in the third line at the 
top of page 2 of the contract could have referred only to 
seven hundred (700) lots, overtaxes the credulity of the 
listener. 


The parenthetical phrase. ‘‘(a minimum, in any event, 
however, of 700 lots)’’ could be removed entirely from 
paragraph 1. (a) of the contract, and that paragraph still 
would make sense in relation to the phrase, ‘“‘said lots”’ 
appearing in the third line on page 2 of the contract. But, 
if the language of that paragraph of the contract on which 
counsel for the defendant Southern Parkway Corp. relies 
should be removed from that paragraph of the contract, it 
would render the paragraph meaningless. 
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If seven hundred (700) lots were intended to be the 
“‘overall’’? number of lots as argued by counsel for the 
plaintiff, Lakewood Park Corporation, why did the parties 
not use the word ‘‘overall?”’ If seven hundred (700) lots 
were intended to be the maximum number of lots as to 
which the defendant Southern Parkway Corp. would have 
its exclusive agency, why did the parties not use the word 
‘“‘maximum?”’ If seven hundred (700) lots were intended 
by the parties to be the maximum number of lots as to 
which the defendant Southern Parkway Corp. was to have 
its exclusive agency, why did the parties use the word 
‘<minimum”’ in relation to that number? 


There are no inconsistencies in these arguments which 
counsel for the defendant Southern Parkway Corp. ad- 
vances in its behalf. These arguments do not place a 
strained construction on the language used in the con- 
tract. These arguments flow naturally and easily from the 
language used in the contract. They do not require a 
reference to remote and unrelated paragraphs of the con- 


tract. They are found with in the provisions of the con- 
tract relating to its scope and duration. 


On the other hand, as hereinbefore pointed out, the argu- 
ments advanced by counsel for the plaintiff, Lakewood Park 
Corporation, contain inconsistencies and would have the 
Court place a strained construction on the plain language 
of the contract and would have the Court interpret it in a 
way as to give unreasonable meanings to some of its terms. 


Counsel for the plaintiff, Lakewood Park Corporation, 
point to the provisions of paragraph 1. (b) on page 2 of the 
contract in support of their arguments. This provision 
reads as follows: 


‘¢(b) In the event the properties aforesaid are not 
sold prior to the expiration of the term aforesaid, then 
and in such event the ‘broker’ shall be deemed to have 
a general listing for the sale of said properties and this 
listing shall be subject to prior sale and increase in 
price.”” 
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Obviously the foregoing provision relates to what shall 
happen upon ‘‘the expiration of the term aforesaid,’’ re- 
ferring to the term ending on April 30, 1958. It refers to 
the lapse of time, not to ‘‘the sale of the last of said lots 
and/or improvements, * ® °.’’ 


It is out of their strained construction of the above- 
quoted provision of the contract, that counsel for the plain- 
tiff, Lakewood Park Corporation, would have the Court 
conclude that all the defendant Southern Parkway Corp. 
had on June 15, 1957, was a ‘‘general listing”’ as distin- 
guished by an exclusive agency. It is clear, therefore, that 
the case they cite, Wilcox & Gibbs Sewing Machine Co. v. 
Ewing, 141 U.S. 627, has no possible application to the 
case at bar. Here it might be inquired, Why did the 
plaintiff, Lakewood Park Corporation, in its termination 
notice, terminate the defendant Southern Parkway Corp.’s 
‘exclusive agency’’ if it had become a general agency after 
seven hundred (700) lots had been sold? Paragraph 5 of 
the contract does not undertake to provide the beginning 
or the termination of the contract. The first paragraph 
thereof relates to charging the purchasers no interest for 
the first sixty (60) days after execution of the sales con- 
tract, and interest at the rate of 5 percent on the unpaid 
balance thereafter. The second paragraph thereof relates 
to an unrelated matter; that is to say, unrelated to the sub- 
ject matter of the first paragraph of paragraph 5 and un- 
related to paragraph 1. of the contract. Actually it relates 
to the matter of the right of the defendant Southern Park- 
way Corp. to a commission on additional sales of lots 
or houses and is more related to the subject matter of para- 
graph 3 of the contract, which relates to the commissions 
of the defendant Southern Parkway Corp. and its sales- 
men, than it relates to any other provision of the contract. 
It has no relation to the beginning and termination pro- 
visions of the contract. The beginning and ending of the 
contract are not subject matters of paragraph 5 of the 
contract. 
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There is the additional equitable consideration that in 
the second ‘‘Wuenreas”’ clause on page 1 of the contract, the 
plaintiff, Lakewood Park Corporation, falsely repre- 
sented that it ‘‘is the owner of tracts of land, and 
residences in various stages of construction, located in 
and known as Lakewood Park, a real estate subdivision 
of Ft. Pierce, Florida, * * *.”? This false represen- 
tation in and of itself is sufficient equitable ground for 
the Court to deny the plaintiff, Lakewood Park Cor- 
poration, any declaratory relief. Moreover, the fact 
that the plaintiff, Lakewood Park Corporation, is not 
the owner of the land involved goes to the merits of 
its claim for declaratory relief. It has no standing what- 
ever in a claim for declaratory relief inasmuch as it is not 
the owner of the land involved. Its non-ownership of the 
land involved disproves the allegations of paragraph 
13 of Count 1 of its amended complaint. 
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TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Monday, February 9, 1959. 


The above-entitled cause came on for further hearing 
before the Honozaste JoserH R. Jackson, Judge, at ten 
o’clock a. m. 


APPEARANCES: 
Newmyer & Bress by 


David G. Bress, Esq., and 
Leonard Braman, Esq., 


Attorneys for the Plaintiff. 


Arthur J. Hilland, Esq., and 
Stanley Klavan, Esq., 


Attorneys for the Defendants. 


PROCEEDINGS 


The Deputy Clerk: Lakewood Park Corporation versus 
Southern Parkway Corporation. Are counsel ready to 
proceed? 

Mr. Bress: The plaintiff is ready. 

Mr. Hilland: The defense is ready. 

The Court: The Court has before it, in the case of 
Lakewood Park Corporation, plaintiff, versus Southern 
Parkway Corporation, et al., as defendants, two motions: 

One by counsel for the defendants requesting that the 
Court dismiss the complaint as to count one of the amended 
complaint, which, of course, is the only count before this 
Court at this time. 

The other motion has been made in open Court by 
counsel for the plaintiff, requesting the Court for a sum- 
mary judgment on that count. 

The Court has considered both motions, and has arrived 
at a conclusion. 
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The motion filed by counsel for the defendants is denied. 

The motion for summary judgment is granted. 

And that is in pursuance to the Order and Judgment on 
Count I of the Amended Complaint, which was tendered 
by the counsel for the plaintiff, and which will be filed. 

In that connection, I noted something rather pertinent 
in there: 

In National Pigments & Chemical Co. v. C. K. Williams 
& Co., 94 F. 2d at 792, in speaking of the proper construc- 
tion of an instrument—in this case there were two, and I 
think this is rather appropriate—they, that is the instru- 
ments—we’ll say here the contract—is not rendered am- 
biguous by the fact that the parties do not now agree 
upon the proper construction to be given it. 

They were deliberately entered into, the language is 
clear, and its meaning can be determined from a considera- 
tion of the simple and harmonious facts with which they 
deal. ; 

The Order and Judgment of the Court will be filed as 
of this date. 

Mr. Hilland: If your Honor please, we haven’t seen a 
copy of it. 

Mr. Bress: Here is a copy. 


(Handing Mr. Hilland a paper.) 


The Court: Well, you can see it when it is filed. Have 
you any objection? That is the Order of the Court. 

Mr. Hilland: I wonder if your Honor will explain the 
facts upon which the Court’s decision is based? 


(The Deputy Clerk passed the Order to defense counsel.) 


The Court: I think if you will read that, you will find 
that— 

Mr. Hilland: My recollection is that the rule requires 
a finding of facts. 

The Court: I didn’t think so in the case of a summary 
judgment. 
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Mr. Bress: No, that is correct; it does not, your Honor. 

The Court. Not in the case of a summary judgment. 
At least, that is my understanding. 

Mr. Hilland: Has your Honor signed this Order yet? 

The Court: Look at it. Yes, it is signed and dated. 

Mr. Hilland: I didn’t know it had been signed until now. 

The Court: You didn’t what? 

Mr. Hilland: If your Honor please, the Order recites 
that: 


It appearing to the Court that the interpretation of 
the said contract of October 22, 1956 presents only a 
question of law and no material issue of fact is in dis- 
pute in relation to the meaning of said contract, 


I don’t think that statement of fact is correct. 

The Court: Well, I do think it is correct, and you can 
pursue any further remedy that you desire. 

T have no liking at all to continue any further discussion 
on this case. 

The Court’s Order and Judgment has been entered as 
of this day and filed. 

Any procedure that you may determine to take, I think 
it is proper for you to do so. 

Mr. Hilland: Well, I did want to point out just that, 
your Honor. 

The Court: That has not been done inadvertently. 

Call the next case please. 


(Filed February 9, 1959) 


Order and Judgment on Count I of Amended Complaint 


This cause came on to be heard in open court on 
February 5, 1959, before the Court without a jury, in 
accordance with the pre-trial order dated November 20, 
1958 limiting the issue for trial to the First Count of the 
Amended Complaint, and the plaintiff, having moved in 
open court, pursuant to Rule 12(h) of the Federal Rules 
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of Civil Procedure for a Summary Judgment on said 
First Count, supported by a Trial Memorandum filed with 
the Court, and upon consideration that the plaintiff’s said 
Motion is predicated upon the ground that the contract 
between the parties dated October 22, 1956 gave the plain- 
tiff the right to terminate the agency with the defendants 
at any time after 700 lots were sold by the defendants, 
and the Court having considered the contract, the plead- 
ings and the admissions made on behalf of the parties 
in the oral presentations by their counsel and the memo- 
randa filed by them, and it appearing to the Court that 
the interpretation of the said contract of October 22, 1956 
presents only a question of law and no material issue of 
fact is in dispute in relation to the meaning of said con- 
tract, and the Court having reached the conclusion that the 
contract should be interpreted to mean that the plaintiff 
had the dight to terminate the same on June 15, 1957, it 
is by the Court this 9th day of February, 1959, 


Oxpznep, that the Motion of the plaintiff for a Summary 
Judgment on Count I of the Amended Complaint be and 
the same is hereby granted, and judgment thereon is 
hereby entered in favor of the plaintiff and against the 
defendants, with costs. 


/s/ JoserH R. Jackson 
Judge 


(Filed February 12, 1959) 
Order Overruling Motion to Dismiss Count I of 
Amended Complaint 


This cause came on to be heard in open court on 
February 5, 1959 before the court without a jury, in accord- 
ance with the pre-trial order dated November 20, 1958, 
and during the opening statements by counsel for the 
respective parties, the defendants orally moved the court 
to dismiss Count I of the complaint on the ground that 
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said Count failed to state a valid claim for relief by way 
of declaratory judgment, and upon consideration of the 
oral arguments by counsel and the memorandum filed on 
behalf of the defendants, 


It is by the Court this 12th day of February, 1959, 


Oxperep that the motion of the defendants to dismiss 
Count I of the complaint herein be and the same is hereby 
denied. 

/s/ JoserH BR. Jackson 
Judge 
SEEN: 


Newmyer & Bress 


By Davm G. Bress 
David G. Bress 
Attorneys for Plaintiff 


This order is objected to on the grounds (1) The case 


was concluded so far as Count 1 is concerned by the order 
and judgment of February 9, 1959, and (2) this proposed 
order does not state correctly the grounds of the motion 
to dismiss Count 1 of the amended complaint. 


ASH. 
AztTuur J. Hmuanp 
Srantey Kuavan 


By /s/ Azraus J. Hiianp 
Arthur J. Hilland 
Attorneys for Defendants 


(Filed February 26, 1959) 


Notice of Appeal 
Notice is hereby given this 26th day of February, 1959, 
that the defendants Southern Parkway Corp., a Maryland 
corporation, and Theodore N. Lerner hereby appeals to 
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the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
9th day of February, 1959 and the order entered the 12th 
day of February, 1959, in favor of the plaintiff, Lakewood 
Park Corporation, a Florida corporation, against said 
defendants. 


410 Shoreham Bldg. 
Wash. 5, D. C. 


/s/ Svantey Kuavan 
Stanley Klavan 
Investment Building 
Washington 5, D. C. 
Attorneys for Defendants 
Southern Parkway Corp. and 
Theodore N. Lerner 
Notice to: 


Newmyer & Bress, Esqumes 
Lzonagp A. Braman, Esquire 


Attorneys for Plaintiff, 
Lakewood Park Corporation, 
a Florida Corporation, 

Rast Building 

1001 Fifteenth Street, N. W. 

Washington 5, D. C. 


QUESTIONS PRESENTED 


1, Whether a party to a contract who has already acted 
upon his own interpretation of the contract and terminated 
lan exclusive right of sale, thereby maturing any cause of 
‘action for breach which the holder of that right might 
have, still possesses a sufficient declaratory interest to 
entitle him to maintain an action under 28 U.S.C. § 2201. 


2. Whether the termination clause of the agreement 
‘between appellant and appellee provides that appellant’s 


‘exclusive right of sale shall cease with the sale of seven 
|hundred lots rather than on April 30, 1958. 


INDEX 


JURISDICTIONAL STATEMENT 
StaTeMent or Case 
Sratore Ixvoivep 


I. The Appellee, Having Already Terminated the 
Exclusive Right of Sale and Having Thereby 
Matured Any Cause of Action Which Appellant 
Might Have for Breach of Contract, No Longer 
Possesses a Declaratory Interest Such as Would 
Soe It to Maintan an Action Under 28 U.S.C. 
§ 1 


A. One who has already acted upon his own inter- 
pretation of contractual provisions may not 
initiate a declaratory proceeding to vindicate 
such action 


1. The function of the declaratory judgment 
is to determine the legality of contemplated, 
not consummated, conduct 


2.Use of the declaratory proceeding by a 
putative contract breaker can lead only to 
procedural fencing, piecemeal litigation and 
other undesirable results 


. Appellee, having undertaken to terminate the 
exclusive right of sale of the appellant, had 
no declaratory interest on which to base this 
action 

II. The Termination by Appellee of the Appellant’s 
Exclusive Right of Sale was, by the Plain Mean- 
ing of the Terms of the Agreement, a Substantial 
Breach of Contract 


Index Continued 


Page 
A. The words “‘said lots and/or improvemen vs 
in the termination clause refer to all the lots 
listed with Southern rather than to the seven 
hundred lot minimum 


1. The termination provision and the ‘‘mini- 
mum”? clause do not use parallel language 


2. Appellee is not correct in its representation 
to the court below that the word ‘‘lots”’ 
first appears in the ‘“‘minimum”’ provision 


. Paragraph 5 of the contract does not lose 
all meaning if appellant’s construction of the 
termination clause is accepted 


. The termination clause of the agreement is 
not ambiguous; it clearly confers an exclusive 
right of sale upon Southern until April 30, 
1 


1. The preamble of the contract uses language 


similar to that of the termination clause 
when referring to all the Florida property 


2. The termination provision is clear without 
resort to the parenthetical ‘‘minimum” 


3. The pattern of language throughout the 
ent militates against the conclusion 
that ‘‘lots’? was used by the parties as a 


4. The provision for a general agency at the 
conclusion of the ‘‘term’’ of the exclusive 
indicates that the latter would expire on 
April 30 if any lots still remained 


5. The provision permitting sales by Southern 
to any former customers until April 30, 
1958 strongly indicates that the exclusive 
continues until that date 


Index Continued 
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IN THE 


United States Court of Appeals 


No. 15,063 


SourHern Parkway Corp., a Maryland Corporation, 


and 
Trropore N. Lerner, Appellants, 
Vv. 


LaKkewoop ParKk Corporation, a Florida Corporation, 
Appellee. 


On Appeal from a Judgment of the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from a summary declaratory judgment 
in favor of the appellee Lakewood Park Corporation and 
from a denial of appellant Southern Parkway Corporation’s 
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motion to dismiss. The District Court assertedly had 
jurisdiction under the Federal Declaratory Judgment Act, 
28 U.S.C. § 2201 (1952), where the amount in controversy 
exceeds three thousand dollars. (JA 23) This Court 
has jurisdiction under 28 U.S.C. § 1291 (1952). 


STATEMENT OF CASE 


In October of 1956 the appellee, Lakewood Park Cor- 
poration of Florida (hereinafter referred to as Lakewood) 
entered into a formal contract with the appellant, Southern 
Parkway Corporation of Maryland (hereinafter referred 
to as Southern), whereby Southern was given an exclusive 
right of sale for the Greater Washington Area of lots 
and improvements in a Florida subdivision purportedly 
owned by Lakewood. (JA 14-15) As a matter of fact, 
however, Lakewood owned but a small fraction of this 
land and was acting as an agent for two undisclosed cor- 
porate principals, with whom it was engaged in a joint 
venture. (JA 26, 73, 77-78, 103) Pursuant to this con- 
tract Southern in January of 1957 launched so vigorous 
a selling program that by mid-June of the same year it had 
obtained over eleven hundred sales contracts. (JA 11, 68) 
Nevertheless, on June 15, 1957 Lakewood, claiming to 
exercise a right held by it under the contract, terminated 
Southern’s exclusive. (JA 5) At the time of this act 
of termination Southern had listed with it over six hundred 
and fifty additional lots not yet sold. (JA 89, 144) Sonth- 
ern immediately protested to Lakewood that the agreement 
conferred no such right and maintained that as long as 
there were listed with it lots remaining to be sold, its 
exclusive right would continue through April of the follow- 
ing year. (JA 5) 

The entire contract is printed in the joint appendix. 
(JA 14-15) What follows is an abstract of the contract, 
containing all provisions relied on either by appellant or 
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by appellee to support their respective contentions in con- 
nection with the right of termination of the exclusive: 


Wueneas, the Seller is the owner of tracts of land, 
and residences in various stages of construction, lo- 
cated in and known as Lakewood Park, a real estate 
subdivision of Ft. Pierce, Florida, said tracts of land 
to be subdivided into and sold as lots or to be sold 
as lots with improvements thereon, in varying stages 
of construction, completed or to be completed; and 


oe 


1. (a) The Seller does hereby irrevocably grant to 
the Broker the sole and exclusive right to sell the 
real estate described in unit and block numbers as 
from time to time to be furnished by Seller (a mini- 
mum, in any event, however, of 700: lots), all in said 
Lakewood Park Subdivision, Ft. Pierce, Florida. This 
exclusive agency does not apply to Seller in connection 
with sales made by Seller in Florida not involving 
prospective purchasers procured by Broker. 


This said exclusive right of sale shall begin upon 
the execution hereof and shall terminate upon the 
sale of the last of said lots and/or improvements, or 
on April 30, 1958, whichever date shall first occur. 


(b) In the event the properties aforesaid are not 
sold prior to the expiration of the term aforesaid, 
then and in such event the Broker shall be deemed to 
have a general listing for the sale of said properties 
and this listing shall be subject to prior sale and in- 
crease in price. 


SS se 


If any of the purchasers, who were originally sold 
property by the Broker, buys an additional lot or lots, 
or house or houses through the Southern Parkway 
Corp., during the period ending April 30, 1958, said 
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Corporation will receive fifteen percent (15%) of the 
sales price. 


Ix Wrrxess Wueneor, the parties hereto have here- 
unto set their hands and seals on the day and year 
first hereinabove written. 


Attest: 


Syzivia SawYEE 
Ass’t Secretary 


SovurHERN Parkway Corp. 


By Txeopore N. LERNER 
President 


Laxkewoop Park CoRPOBATION 


By Epmunp Brant 
President 


If any of the purchasers who are sold property by the 
broker come down to Florida and buy an additional 
lot or lots, such an additional purchase will be free 
of any commission to the broker. -. . 


SourHern Parkway Corp. 

By Txeropore N. LEener 
President 

Laxewoop Park CorPoRATION 


By Epmunp Brant 
President 


In addition to the terms of the contract, the appellee 
places great reliance on an alleged practice engaged in by 
the parties during the life of the contract. (JA 4, 23, 119) 
From time to time Lakewood would withdraw certain lotsa 
which it had already listed with Southern. These lots 
it would then endeavor to sell through its Florida office. 
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There was a sharp dispute between counsel for the appel- 
lant and counsel for the appellee as to the extent of this 
right of withdrawal. Lakewood maintains that it had a 
blanket right of withdrawal once 700 lots had been fur- 
nished (JA 119); Southern, on the other hand, claimed 
that Lakewood could withdraw lots only for sale in Florida. 
(JA 91-92, 123) Since no evidence was received on this 
disputed point in the court below, and since the trial judge 
stated that in reaching his decision he had relied only on 
those material facts which were undisputed (JA 153), it 
must be assumed at the appellate level either that the 
withdrawal right in no manner influenced his decision or 
that only a very limited withdrawal privilege, as urged 
by appellant, existed. 


Over four months after it had terminated the exclusive, 
Lakewood commenced this action for a declaratory judg- 
ment that it had been entitled to terminate the contract. 
(JA 71) In support of its position it put forward in the 
alternative two separate and independent arguments: (1) 
by the terms of the contract Southern’s exclusive right of 
sale was converted with the sale by it of the seven hundredth 
lot into a general agency terminable at will; (2) Southern 
had so mismanaged the selling operation from January 
to June that a substantial breach of contract had occurred. 
(JA 127-134) Southern’s answer denied the right of ter- 
mination (JA 12) and the alleged mismanagement. (JA 12) 
In addition, Southern counterclaimed for damages sus- 
tained by the wrongful termination. (JA 21) 


A pre-trial order of the District Court advanced for 
trial only the declaratory judgment action of Lakewood. 
(JA 21) Left in abeyance were the count of Lakewood 
for damages and Southern’s counterclaim for damages 
stemming from the wrongful termination. 


When the declaratory judgment aspect of the case came 
on for trial, the District Court, having heard the opening 
statements of counsel, denied Southern’s motion to dismiss 
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(JA 153-154) and granted what it termed a summary 
judgment for Lakewood, based on Lakewood’s oral motion 
for judgment made during the opening statement of its 
counsel. (JA 152-153) This judgment was predicated 
upon its ruling that under the terms of the contract, 
Lakewood’s notice of termination was proper. The trial 
judge concluded, therefore, that it was unnecessary to 
take evidence on the question of Southern’s alleged mis- 
management of the selling operation. From both of these 
rulings Southern has appealed to this Court. (JA 154-155) 


STATUTE INVOLVED 


Section 2201 of Title 28 of the United States Code (1952) 
provides: ‘‘In a case of actual controversy within its 
jurisdiction, except with respect to Federal taxes, any 
court of the United States, upon the filing of an appropriate 
pleading, may declare the rights and other legal relations 
of any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final judg- 
ment or decree and shall be reviewable as such.’’ 


STATEMENT OF POINTS 


1. The District Court erred in permitting the appellee 
to maintain an action for a declaratory judgment of non- 
liability after the appellee had already acted upon its 
interpretation of the contract. 


2. The District Court erred in construing the agreement 
between appellant and appellee to provide for the termi- 
nation of appellant’s exclusive right with the sale of the 
seven hundredth lot instead of on April 30, 1958. 


SUMMARY OF ARGUMENT 


I. The purpose of the declaratory judgment action is 
to provide a procedural device for determining the legality 
of contemplated conduct. It was not intended to take 
the place of the traditional legal and equitable remedies. 
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As applied to contracts, the declaratory Judgment func- 
tions only to permit a party to learn in advance of action 
whether a particular step will or will not be a breach. 


The courts have consistently refused to permit the de- 
claratory proceeding to be used by one who desires simply 
a ratification or vindication of a step already taken. The 
courts have been quick to perceive that such a distorted 
use of the declaratory judgment can be productive of much 
mischief both to the party sued and to the courts them- 
selves. This is because the putative wrongdoer would be 
usurping the plaintiff’s role and selecting the time and 
place and manner of litigation. Moreover, the inevitable 
result of this procedural jockeying will be piecemeal 
litigation. 

In the case at bar Lakewood disdained to use the declar- 
atory action to discover in advance whether its reading 
of the termination provision of this contract was the correct 
one, although it had ample time to do so. Instead it served 
upon Southern a notice of termination, thereby taking the 
step wihch would fix its liability. When it commenced 
its declaratory proceeding some four months after the 
termination, it no longer had a declaratory interest. The 
reasons given to justify this most unusual step are each 
and all demonstrably specious. Therefore, the District 
Court should have granted appellant’s motion to dismiss 
the declaratory action. 


IL The termination provision of this contract clearly 
and unambiguously states that Southern’s exclusive right 
of sale is to last until April 30, 1958 unless all lots listed 
with it have been sold earlier. Lakewood’s argument 
that the word “‘lots’’ in the termination provision refers 
to the word ‘‘lots’? in the parenthetical ‘‘minimum”’ 
clause is based upon two incorrect assertions. First, Lake- 
wood was not correct when it represented to the court 
below that the language in the termination provision is 
the same as the language in the parenthetical ‘‘minimum’’ 
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clause. Counsel for Lakewood apparently overlooked the 
fact that the words ‘‘and/or improvements’’ follow the 
word “lots”? in the termination provision, whereas the 
word “lots”? appears alone in the “minimum” clause. 
Secondly, appellee was not correct when it represented 
to the court below that the only reference to ‘‘lots”’ prior 
to the termination clause was in the ‘‘minimum”’ provi- 
sion. Counsel for Lakewood apparently overlooked the 
wording of the second ‘‘Whereas”’ paragraph which speaks 
of “lots or . . . lots with improvements’’. 


Lakewood’s argument that paragraph 5 of the contract 
is superfluous under Southern’s interpretation of the 
termination provision similarly will not survive analysis. 
As a matter of fact, it is only under appellee’s view of 
the termination clause that paragraph 5 loses all utility. 
Originally, paragraph 5 conferred on Southern a blanket 
right to commissions on any sales made anywhere to for- 
mer purchasers. Later, an amendment of the contract 
narrowed this right to sales made to former purchasers 
other than in Florida. 


Despite Lakewood’s diligent effort to generate ambiguity, 
the termination clause, read separately or in connection 
with other provisions of the contract, clearly states that 
the exclusive is to last until April 30, 1958 unless all listed 
lots have been sold. First, the clause uses wording almost 
identical to that used in the preamble to describe the 
Florida real estate. Secondly, a parenthetical insertion 
should not be permitted to alter completely what would 
otherwise be the unquestionable meaning of the provision. 
Third, the pattern of language in the contract shows that 
the parties were using ‘‘lots’”? as a synonym, not as a 
term of art. Fourth, since the general listing was to begin 
on April 30, 1958, it is only to be expected that the 
exclusive was to end at that time. Finally, since the 
duration of Southern’s right to sell to former customers 
was April 30, 1958, it stands to reason that the exclusive 
was likewise to continue to that date. 
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ARGUMENT 
L 


THE APPELLEE, HAVING ALREADY TERMINATED THE EX- 
CLUSIVE RIGHT OF SALE AND HAVING THEREBY MATURED 
ANY CAUSE OF ACTION WHICH APPELLANT MIGHT HAVE 
FOR BREACH OF CONTRACT, NO LONGER POSSESSES A 
DECLARATORY INTEREST SUCH AS WOULD ENTITLE IT 
TO MAINTAIN AN ACTION UNDER 28 U. S. C. § 2201 

A. One Who Has Already Acted Upon His Own Interpretation 
of Contractual Provisions May Not Initiate a Declaratory 
Proceeding to Vindicate Such Action. 

1. The function of the declaratory judgment is to determine the 

legality of contemplated, not consummated, conduct. 

The declaratory judgment proceeding is designed to 
give citizens guidance in situations where they are doubtful 
of the legal consequences of certain projected activity. 
It was born of a recognition that a legal system was 
deficient that did not afford a method for determining in 
advance the legality of a contemplated course of conduct. 
“Only a highly developed society appreciates the need for 
officially stabilizing legal relations by adjudicating disputes 
before they have ripened into violence and destruction of 
the status quo.’’ Borchard, Declaratory Judgments 4 (2d 
ed. 1941). Prior to the creation of the remedy by way 
of declaratory judgment, it was necessary in the usual case 
for a person in doubt as to his rights and duties to take 
action at his peril. If he did not know whether a certain 
act would violate a penal statute, the only way he could 
find out was to perform the act. If he was doubtful 
whether a certain line of conduct was tortious, the only 
method by which he could discover the truth was to engage 
in that conduct. If he felt that a certain act might con- 
stitute a breach of contract, he must commit the act before 
he could secure a judicial determination of his rights. 


The declaratory judgment was contrived to provide a 
legal device for determining such questions in advance of 
action. ‘‘It should be unnecessary for either party to 
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breach the contract or act on his own interpretation of 
its meaning . . ., and incur the risk of breach, forfeiture, 
and damages, as a prerequisite to bringing the contract 
to judicial cognizance for construction and interpretation. 
The dispute having arisen, either party, before and without 
breach, should be able to summon the other party to court 
and obtain judgment.”? Borchard, Declaratory Judgments 
28 (2d ed. 1941) (Emphasis added). The declaratory 
proceeding thus removes the necessity of leaping in the 
dark, of acting at one’s peril, of risking liability for 
damages in order to learn one’s rights and duties. ‘“The 
purpose of the Declaratory Judgment Act is to settle 
‘actual controveries’ before they ripen into . . . a breach of 
some contractual duty.” Hardware Mutual Casualty Com- 
pany v. Schantz, 178 F. 2d 779, 780 (C.A. 5, 1949) (En- 
phasis added). 


One cannot contemplate the need which the declaratory 
judgment was designed to supply without becoming con- 
vinced that the thrust of the proceeding is prospective, 
and not retrospective; that a litigant may invoke its aid 
only before he has taken the fateful step, not after. Once 
the party has acted, he must await the course of the 
traditional coercive actions. The declaratory judgment 
proceeding was established to supplement, not to supplant, 
these traditional legal and equitable remedies. It was to 
operate in an area where with few exceptions (such as 
the bill quia timet or the bill to remove a cloud on title) 
these traditional remedies did not function. It was not 
created to overlap or to substitute for these normal reme- 
dies. There is nothing in the wording or the background 
of the Federal Declaratory Judgment Act to support the 
idea that one of its purposes was to enable a prospective 
defendant who anticipates a traditional coercive action 
to race his adversary to the courthouse in order to initiate 
a declaratory proceeding. 


While the declaratory judgment, properly used, is un- 
questionably a salutary development in our legal system, 
it is also true that it can be productive of much mischief 
if the courts tolerate its use in situations for which it was 
neither intended nor designed. In particular, it is a per- 
version of the declaratory action to permit a prospective 
defendant to utilize it to initiate proceedings in connection 
with a matured cause of action. ‘‘Unfortunateiy .. . either 
through misapprehension of the function of the declaratory 
action or through a desire to gain some real or supposed 
procedural advantage, litigants have resorted to the de- 
claratory judgment where its use is inappropriate, unwise 
or wasteful. In particular, there is a tendency to seek 
a declaration of rights after a delict has occurred, where, 
ordinarily, the traditional legal or equitable procedures are 
more suitable means of redress.”? Note, Declaratory Judg- 
ment and Matured Causes of Action, 53 Colum. L. Rev. 
1130, 1131 (1953). 


Moreover, the evils which are to be anticipated from 
any misuse of the declaratory judgment proceeding are 
compounded when that device is improperly called into 
play by a potential defendant who foresees a law suit 
for activities that he has already engaged in. ‘‘. . . there 
is a group of cases in which the putative wrongdoer at- 
tempts to anticipate the legal action of the injured party 
by suing first for a declaration of non-liability. Generally, 
actions of this sort have been rebuffed by the courts.” 
Note, 53 Colum. L. Rev. at 1140. It should not be necessary 
to catalog the array of evils the fear of which has led 
the courts to frown upon the use of declaratory actions 
in situations where the cause of action has already matared. 
It will suffice to mention just a few of the aberrations 
that can occur. First of all, it will often happen that 
a potential defendant who has already taken the liability- 
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fixing step will seek to usurp the choice of forum by avail- 
ing himself of the declaratory remedy. No better illustra- 
tion of this abuse can be adduced than that presented by 
the case of Sun Oil Company v. Transcontinental Gas Pipe 
Line Corp., 108 F. Supp. 280 (E.D. Pa., 1952). It appears 
that on two occasions anchors from vessels owned by Sun 
Oil had ripped holes in underwater pipe lines maintained 
by Transcontinental. Anticipating that Transcontinental 
would sue in Texas, and desiring to litigate the matter of 
its negligence in Pennsylvania, where most of the witnesses 
were residing, Sun Oil sued for a declaratory judgment. 
In the words of the court, ‘‘Here we have a situation where 
a prospective defendant knowing that it is about to be sued 
in Texas starts a declaratory judgment proceeding in 
Pennsylvania against the prospective plaintiff six days 
before the Texas suit is filed.”’? Id at p. 281-82. The court 
quickly perceived that Sun Oil was seeking to use the 
declaratory action for an alien purpose. ‘‘Plaintiff’s coun- 
sel has cited no case, and a careful examination of the 


numerous reported declaratory judgment cases has failed 
to disclose a single case where a prospective defendant 
in a negligence action has obtained or even requested a 
declaration of his non-liability to a prospective plaintiff.’’ 
Id at p. 282. 


In the second place, the use of the declaratory proceed- 
ing by one who has committed a possible tort or contract 
breach results in the reversal or switchabout of the par- 
ties to the litigation. The traditional defendant occupies the 
status of a plaintiff whereas the traditional plaintiff is con- 
verted into a defendant. This can have certain undesirable 
procedural repercussions. Thus, while the burden of proof 
remains on the traditional plaintiff, Borchard, Declaratory 
Judgments 404. (2d ed. 1941), the right to open and close 
the case is appropriated by the declaratory plaintiff. 


Thirdly, this distortion of the declaratory proceeding 
can place the traditional plaintiff at a very grave disad- 
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vantage with respect to the outcome of the case. He 
still bears, as was noted above, the burden of persuasion, 
yet at the same time he loses the limited right he normally 
has to select the time of suit. He may be forced to 
undertake this burden without adequate preparation. More 
importantly, he loses the opportunity to postpone the 
litigation until he is in a better position to determine 
the extent of the damages he has sustained by the wrongful 
conduct. To deny him these opportunities via the use 
of the declaratory judgment action is to hold that one 
of the purposes of that reform was to supersede the func- 
tion of the statute of limitations and the equitable doctrine 
of laches. 


Finally, one might mention the burden placed on the 
courts by this unnatural method of resolving a legal con- 
troversy. In individual cases, especially where the de- 
claratory plaintiff does not prevail, piecemeal litigation 
will result. Suppose, for example, that one who seeks a 
declaration that his past conduct was not a breach of 
contract should not prevail. Unless his opponent has filed 
a counterclaim for damages stemming from the breach, 
the issue of damages will not immediately be reached. 
‘c_.. there are convincing reasons for blocking the attempt 
of a prospective defendant to initiate litigation. In the 
first place, if the prospective defendant is liable, the declar- 
atory proceeding will not terminate the controversy unless 
the injured party asserts his cause of action as a counter- 
claim. Hence, one objection to permitting the putative 
wrongdoer to anticipate the plaintiff’s suit is that it may 
result . . . in piecemeal litigation.’’ Note, 53 Colum. L. 
Rev. at 1141. 


The courts have not been blind to the mischief which 
would be produced if they tolerated the use of the declar- 
atory judgment in situations where a cause of action has 
matured. Realizing that it is not only inappropriate but 
positively harmful to permit such use, they have uniformly 
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refused to allow the action. An excellent example of this 
judicial disapprobation is furnished by the case of Haga- 
man Manufacturing Company v. Rough-Wear Clothing 
Company, 130 N.Y.S. 2d 561 (1954), a case similar in many 
respects to the one at bar. A seller had received payment 
for hides already furnished to a buyer. The buyer dis- 
covered certain defects in the shipment and returned the 
hides to the buyer for sorting. Later the buyer refused 
to accept the shipment under any circumstances and de- 
manded its money back on the ground of breach of war- 
ranty. The seller began an action for a declaratory judg- 
ment that there had been no breach. The buyer counter- 
claimed for the return of the purchase price, and moved 
to dismiss the declaratory action. When the trial judge 
refused to dismiss, the buyer appealed. In support of 
the ruling below, the seller made many arguments which 
have a familiar ring in connection with this case. It 
urged, among other things, that ‘when it began its 
action, it had no other means of obtaining a judicial 
determination of the rights of the parties except at the 
time, place and convenience of [the buyer]. It suggests 
that it acted diligently in bringing an action that would 
serve a practical purpose in quieting and stabilizing un- 
certain and disputed jural relations. As indicative of its 
quandry it declares that, in its business as a tanner, the 
holding of a substantial quantity of finished leather entails 
a monetary risk and that a solution of its problem would 
call for an interpretation of the law of sales ....’? Id at 
p. 563. This argument to the contrary notwithstanding, 
the appellate court ruled that the trial judge had abused 
his discretion in not dismissing the declaratory action. See 
also Third National Bank v. Carver, 31 Tenn. App. 520, 
218 S.W. 2d 66, 69 (1948), where a bank which had paid 
a check after an oral stop-payment order had been re- 
ceived was not allowed to maintain a declaratory action 
against a depositor who threatened it with suit. 
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Appellant does not contend that in no case can a prospec- 
tive defendant seek a declaratory judgment of his non- 
liability. Extraordinary cases warrant extraordinary 
measures. However, so far the only exception to the 
general rule prohibiting such relief to the ‘‘putative 
wrongdoer’? occurs in cases of alleged patent infringe- 
ment. See, e.g., Cummings v. Moore, 202 F. 2d 145 (C.A. 10, 
1953) ; Kemart Corp. v. Printing Arts Research Labs., Inc., 
201 F. 2d 624 (C.A. 9, 1953); Technical Tape Corp. v. 
Minnesota Mining and Manufacturing Company, 200 F. 2d 
876 (C.A. 2, 1952). In these cases the courts have recog- 
nized that if the one accused of patent infringement cannot 
initiate the action, but must await the pleasure of the 
holder of the patent, he would continue in business only 
if he is willing to take the risk of being forced near the 
end of the period fixed by the statute of limitations to 
pay over his profits to the patentee. Even these cases are 
not, upon analysis, exceptions to the general rule. They 
really involve a possible continuing tort, and the declara- 
tory plaintiff seeks primarily a determination of the 
legality of his future conduct. His past conduct is de- 
clared upon only as a necessary coincidence. 


It is submitted then that a consideration of the nature, 
purpose and application of the declaratory judgment action 
demonstrates that the plaintiff who has resort to the 
remedy must be prepared to show a declaratory interest. 
He must show some legitimate advantage which he will 
gain in his present legal relationships by use of this inno- 
vation in the place of the traditional remedies. Normally 
he can show such a declaratory interest only if he has not- 
yet taken the action he wishes to have the court declare 
upon. Once the step fixing liability vel non has been 
taken, the declaratory judgment proceeding becomes not 
only inappropriate but positively harmfal. 
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B. Appellee, Having Undertaken to Terminate the Exclusive 
Right of Sale of the Appellant, Had No Declaratory Inter- 
est on Which to Base This Action. 


In June of 1957 Lakewood, the appellee, was desirous 
of terminating its arrangement with Southern, the appel- 
lant. Moreover, it took the position that such termination 
would be permissible under the terms of the contract. 
Southern, on the other hand, maintained that the contract 
had yet some ten and one-half months to run. This dispute 
over the proper construction of the terms of the contract 
was precisely the sort of situation upon which the declara- 
tory judgment proceeding was designed to operate. By 
availing itself of a declaratory action Lakewood would 
have been able to determine, prior to the taking of irre- 
vocable steps, whether it was correct in its reading of 
the contract. Thus it could have avoided the disastrous 
consequences which would attend an erroneous interpreta- 
tion of contractual rights. It was with just such a situation 
in mind that Professor Edwin Borchard, the father of 
the declaratory judgment movement, wrote, ‘‘In numerous 
eases of construction of contracts, one party, before acting 
on his own interpretation of his disputed rights and 
privileges, seeks the prior assurance of a judicial deter- 
mination. Among these are cases in which the plaintiff 
claims that the contract is not binding on him, . . . or that 
he is privileged to rescind or terminate the contract by 
virtue of the defendant’s alleged breach, or for other 
reasons.”? Borchard, Declaratory Judgments 937-38 (2d 
ed. 1941) (Emphasis added). Moreover, Lakewood was 
in an ideal position, from the standpoint of time, to seek 
a judicial determination of its rights. ‘The court may 
order a speedy hearing of an action for a declaratory 
judgment and may advance it on the calendar.”” F. R. Civ. 
P.57. The 1957 selling season had just concluded; the 1958 
season was yet six and one-half months distant. (JA 36) 
Tf ever a case was made to order for the utilization of 
the declaratory action it was this case at that posture. 
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What did Lakewood do? Did it seek a judicial declara- 
tion that it had the right of termination? On the contrary, 
it served notice on Southern that its exclusive was at an 
end. This step was final and irrevocable. Since the ter- 
mination was certainly a substantial breach, further per- 
formance by Southern was excused and the agreement in 
effect rescinded. All that remained were the related issues 
of breach and damages. If indeed Lakewood was within 
its contract rights in peremptorily ending the agency, it 
would have a defense to Southern’s action for damages. 
If, on the other hand, Lakewood had acted improperly, all 
that remained was to compute Southern’s damages. 


Lakewood, however, was not willing to await the course 
of the traditional action for breach of contract. Having 
acted in haste, it declined a leisurely repentance. Adopt- 
ing the philosophy that the best defense is a good offense, 
it commenced an action for a declaratory judgment. In 
so doing it hinted darkly that Southern had slept on its 
rights by delaying from mid-June through October without 
bringing an action for damages for breach. Appellant 
submits that this suggestion that it was guilty of undue 
delay is preposterous. This contract was under seal. The 
statute of limitations on an action for its breach was, 
therefore, twelve years. 12 D.C.C. §201 (1951). Can 
Lakewood be serious in its contention that an interim of 
four months between breach and suit was unreasonable? 
One must be desperate indeed for reasons to support his 
request for declaratory relief when he would advance such 
a transparently specious ground. As a matter of fact, 
settlement negotiations had just bogged down; appellant 
was readying its case for litigation and had all but com- 
pleted preparation when it was served with the complaint 
seeking declaratory judgment. (JA 96) Moreover, if 
appellee had any motive loftier than procedural fencing 
to shore up its declaratory action; if indeed it was simply 
seeking to bring the breach of contract dispute to a head; 
then it would seem that once Southern had filed its counter- 
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claim asking damages, the declaratory action would have 
been voluntarily dismissed. 


In farther extenuation of its declaratory action Lakewood 
takes the position that if it had in fact committed a breach 
by its termination, it must know this immediately so that 
it could carry out ‘‘a duty on the part of the plaintiff to 
mitigate any damage... .”’ (JA 102) Appellant knows 
of no such duty falling upon a contract breaker, but even 
if such does exist. appellant submits that Lakewood, by 
its premature termination of the exclusive, had taken a 
step from which there was no retreat. It had passed the 
point of no return. The contract was at an end. There 
was no way to mitigate the damages, which would amount 
to the lost profits that would have been earned by Lake- 
wood during a second season of selling. 


In this very case one can see dramatic proof of the 
weird results that can attend such warped use of the 
declaratory judgment proceeding. Not only has Southern 
been converted by Lakewood into a defendant; not only 
has it seen Lakewood pre-empt the advantages of the 
plaintiff’s role without taking on its burdens; but Southern 
has fallen victim to the supreme procedural paradox: 
Lakewood’s request for a declaration of non-liability has 
been advanced on the calendar, whereas Southern’s claim 
of liability, arising out of the identical facts, has been 
held in abeyance. Moreover, Lakewood did not join as 
plaintiffs its two corporate principals and joint venturers 
when it filed its declaratory action, nor was Southern per- 
mitted to do so. Therefore, in the event Southern should 
prevail in the declaratory proceeding, it will be necessary 
to pursue its counterclaim against not only the agent, 
Lakewood, but also the two principals. Thus one sees 
well illustrated in the pattern of this suit the piecemeal 
litigation which such misuse of the declaratory action 
can spawn. 

Appellant submits that once Lakewood terminated the 
agency, its liability or non-liability was fixed. The only 
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declaratory interest it then had was the satisfaction of 
its own curiosity as to whether it had won the gamble or 
lost it. The declaratory judgment is not available to the 
party who places before the court a fait accomplt. It is 
not open to the party who seeks not a declaration but a 
ratification. This is both because it was not designed for 
such purposes and because experience has taught the 
courts that to allow its use for ends for which it was 
not intended is to open a Pandora’s box of procedural 
troubles. 


I. 


THE TERMINATION BY APPELLEE OF THE APPELLANTS 
EXCLUSIVE RIGHT OF SALE WAS, BY THE PLAIN MEAN- 
ING OF THE TERMS OF THE AGREEMENT, A SUBSTANTIAL 
BREACH OF CONTRACT 


The question of whether Lakewood’s termination of its 
agency arrangement with Southern was or was not a breach 
of contract hinges upon the meaning of paragraph 1(a) 
of the agreement. This paragraph provides as follows: 


The Seller does hereby irrevocably grant to the 
Broker the sole and exclusive right to sell the real 
estate described in unit and block numbers as from 
time to time to be furnished by Seller (a minimum, 
in any event, however, of 700 lots), all in said Lakewood 
Park Subdivision, Ft. Pierce, Florida. This exclusive 
agency does not apply to Seller in connection with 
sales made by Seller in Florida not involving prospec- 
tive purchasers procured by Broker. 


This said exclusive right of sale shall begin upon 
the execution hereof and shall terminate upon the 
sale of the last of said lots and/or improvements, 
or on April 30, 1958, whichever date shall first occur. 


It is Lakewood’s position that this language means that 
Southern’s exclusive right ended automatically with the 
sale of the seven hundredth lot by Southern; that after 
that date Southern had but a general agency under the 
terms of paragraph 1(b) of the agreement; that such 
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general agency was terminable at will. On the other hand, 
the appellant Southern interprets the contract to mean 
that it was to have an exclusive right of sale of all lots 
listed with it until April 30, 1958 unless in the interim 
all lots had been sold. 


In support of its construction of paragraph 1(a) Lake- 
wood has placed in the court below major reliance on two 
portions of the contract. First, it seeks to attach great 
significance to the appearance, in both the termination 
clause and the parenthetical clause setting up the minimum 
number of lots to be furnished (hereinafter referred to as 
the ‘“‘minimum”’ clause), of the word ‘‘lots’’. Secondly, 
it argues that paragraph 5 of the contract has no meaning 
unless the exclusive would terminate by the sale of the 
seven hundredth lot. Lakewood also urges that if its 
reading of the termination clause is not clearly the correct 
one, then the clause is at the least ambiguous. Therefore, 
it argues, since the draft of this agreement was prepared 
by Southern (JA 90), any doubt as to its meaning must 
be resolved against Southern under the maxim, verba 
chartarum fortius accipiuntur contra proferentem. Appel- 
lant will reply to each of these arguments in that order. 


A. The Words “Said Lots and/or Improvements” in the Ter- 
mination Clause Refer to All the Lots Listed With South- 
ern Rather Than to the Seven Hundred Lot Minimum. 


Throughout the proceedings in the court below the ap- 
pellee repeatedly stressed the fact that the word ‘‘lots”’ 
appeared both in the termination clause and in the clause 
fixing the minimum number to be furnished. For instance, 
during its opening statement counsel for Lakewood, after 
quoting the language of the termination clause, argued 
as follows: (JA 39) 

... the only reference to lots is in the preceding para- 


graph where it talks about 700 lots. There is no other 
reference at all to lots. 
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Still later in the argument appellee’s counsel returned to 
the same theme: (JA 109) 


Now, for the first time, ‘‘a minimum, in any event, 
however, of 700 lots”. The only reference to the 
word ‘‘lots’’ is in the preceding paragraph. There- 
fore, I submit that the words “said lots’? must refer to 
the only previously mentioned place where the word 
“lots”? appears. 


The same approach will be found in the appellee’s trial 
memorandum: (JA 128) 


It is thus apparent that the exclusive agency auto- 
matically terminates ‘‘upon the sale of the last of said 
lots” if such sale occurs prior to April 30, 1958. The 
immediate and fundamental question is whether the 
word ‘‘lots’’ in the termination provision refers (1) 
to the minimum of 700 lots which the plaintiff was 
obligated to furnish or (2) to the total number which 
are actually furnished for the purpose of sale. .. . 


. - . it is clear from the face of the contract itself 
that the word ‘‘lots’”? refers to the number of lots 
which must be furnished, ie. 700. The only prior 
reference to ‘“‘lots”? in Paragraph 1 (a) is to **700 
lots”’. When Mr. Lerner’s attorney, in drafting the con- 
tract, desired to refer to what was to be furnished, 
he spoke of ‘‘real estate described in unit and block 
numbers’’ and not to ‘‘lots’’. Consequently, the ter- 
mination provision must be construed to read that 
the exclusive agency ‘‘shall terminate upon the sale 
of the last of said 700 lots . . . or on April 30, 1958, 
whichever date shall first occur.”’ 


Lakewood’s argument will upon examination be seen 
to rest upon two props: (1) the coincidence between the 
use of the word ‘‘lots’’ in both the termination clause 
and in the ‘‘minimum”’ clause; (2) the assertion that there 
is no other prior use of the word ‘‘lots’’ in the agreement. 
Neither of these contentions will survive analysis. 
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1. The termination provision and the “minimum” clause do 
not use parallel language. 


Appellee simply is not correct in its assertion that the 
termination provision uses the identical language as the 
clause fixing the minimum. The parenthetical ‘¢minimum’’ 
clause refers only to “lots”. The termination clause, on 
the other hand, reads ‘‘said lots and/or improvements’’. 
One who re-examines the above excerpts from Lakewood’s 
argument in the lower court proceedings is immediately 
struck by the great care with which its counsel sidestep 
the additional words ‘‘and/or improvements’’. Take for 
example this sentence from its trial memorandum: (JA 
128) ‘It is thus apparent that the exclusive agency auto- 
matically terminates ‘upon the sale of the last of said lots’ 
if such sale occurs prior to April 30, 1958.”’ Note that in 
quoting from the termination clause, Lakewood’s counsel 
are careful to break off the quotation with the word ‘‘lots”’ ; 
they do not mention the added words ‘Cand/or improve- 
ments’’. This practice is seen again and more vividly in 
a later sentence: (JA 128) ‘“‘Consequently, the termination 
provision must be construed to read that the exclusive 
agency ‘shall terminate upon the sale of the last of said 
700 lots . . . or on April 30, 1958, whichever date shall 
first occur.’ ’? Note that although appellee, having inserted 
the number “‘700’, recites verbatim the last half of the 
termination clause, its counsel carefully delete (as they 
indicate by the three dots) the words ‘‘and/or improve- 
ments”’. 


As appellant will now demonstrate, there is good reason 
for Lakewood’s assiduous effort to divert attention from 
the words ‘‘and/or improvements’’. The presence of these 
three words in the termination clause explodes appellee’s 
entire argument based on the word ‘‘lots’’. 
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2. Appellee is not correct in its representation to the court 
below that the word “lots” first appears in the “minimum” 
provision. 


Counsel for the appellee stated to the trial court, “‘. . . 
—the only reference to lots is in the preceding paragraph 
where it talks about 700 lots. There is no other reference 
at all to lots except the 700 lots.” (JA 39) Appellant 
submits that this statement simply is not true. The word 
‘lots’? appears in the second ‘Whereas’? clause of the 
contract, and it appears there in a most significant setting. 


Wueneas, the Seller is the owner of tracts of land, 
and residences in various stages of construction . . ., 
said tracts of land to be subdivided into and sold 
as lots or to be sold as lots with improvements thereon 
: (Emphasis added.) 


In this provision of the contract the words “‘lots or . . . lots 
with improvements”’ unquestionably refers to all the land 
in the subdivision. Therefore, when one compares this 
use of the word ‘‘lots’’ in such proximity to the word 
‘‘improvements”’, with the use of the words ‘‘said lots 
and/or improvements’’, he sees that there can be no merit 
in Lakewood’s struggle to link the termination clause 
with the ‘‘minimum’”’ clause. 


B. Paragraph 5 of the Contract Does Not Lose All Meaning If 
Appellant’s Construction of the Termination Clause Is 
Accepted. 


Paragraph 5 of the contract provides in relevant part: 


If any of the purchasers, who were originally sold 
property by the Broker, buys an additional lot or lots, 
or house or houses through the Southern Parkway 
Corp., during the period ending April 30, 1958, said 
Corporation will receive fifteen percent (15%) of the 
sales price. 


Lakewood relies heavily on the existence of this provision 
to support its position that Southern’s exclusive right 
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would terminate with the sale of the seven hundredth lot. 
As a matter of fact, if the time and space devoted to the 
development of its various arguments in the lower court 
are any criterion, it is fair to say that this is appellee’s 
principal contention. 


Lakewood’s argument proceeds from the indisputable 
premise that each clause in a contract presumptively adds 
something to the meaning of the over-all agreement. 
Therefore, if a particular construction of one section of 
the contract strips enother section of the contract of all 
function, renders it meaningless or superfluous, that con- 
struction is presumptively incorrect. Appellant and ap- 
pellee would seem to be in accord that this is a sound 
principle of construction. But in applying this principle 
to the agreement here under consideration they part com- 
pany. Lakewood urges that Southern’s interpretation of 
the termination clause must be rejected because acceptance 
of it would render paragraph 5 meaningless. The argument 
runs as follows: if Southern was to have an exclusive 
right of sale until April 30 (as Southern maintains), then 
ipso facto it would receive commissions on additional lots 
sold to former purchasers. It would then be unnecessary 
to stipulate, as the parties did in paragraph 5, that South- 
ern was to receive a fifteen per cent commission on addi- 
tional lots sold ‘‘through the Southern Parkway Corp.’’ 
Since it would have an exclusive, any additional lots sold 
prior to April 30, 1958 would necessarily be sold by South- 
ern. Therefore, the argument runs, Southern’s interpre- 
tation of the termination clause must be rejected because 
it reduces paragraph 5 to surplusage. 


On the other hand, reasons Lakewood, paragraph 5 has 
meaning only if a general agency could come into existence 
before April 30, 1958. Such a general agency would explain 
why Southern found it necessary to spell out in the con- 
tract a reservation that if it sells a second lot to a former 
purchaser, it gets the commission. A general agency, the 
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argument concludes, could result prior to April 30 only if 
the exclusive right of sale terminated with the sale of the 
seven hundredth lot. As appellee expressed it in its 
trial memorandum: (J.A. 130) 


There would be no purpose in requiring that the 
subsequent sale be made ‘‘through the Southern 
Parkway Corp.”’ if the defendants were the exclusive 
brokers. No one else could have made a subsequent 
sale while the defendants were the exclusive agents. 
Thus, the qualifying language ‘‘through Southern 
Parkway Corp.”’ clearly presupposes a situation where 
prior to April 30, 1958, other brokers may be selling 
in the District of Columbia area. This could not have 
occurred if defendant had an exclusive agency; it 
could only occur if defendants had a general listing 
and other brokers were free to sell in the District of 
Columbia area for plaintiff. 


Southern’s answer to this argument of Lakewood has 
two aspects. First of all, the argument does not solve 
the problem it creates—the problem of the function of 
paragraph 5 in the agreement. For if paragraph 5 is 
meaningless under Southern’s interpretation of the ter- 
mination clause, it is similarly meaningless under Lake- 
wood’s interpretation. Lakewood maintains that with the 
sale of the seven hundredth lot, the exclusive terminated 
under the provisions of paragraph 1(a); that a general 
agency or listing then came into being by virtue of the 
terms of paragraph 1(b) ; that the commission on any sales 
or lots under either the exclusive right or the general 
listing was to be fifteen per cent under the terms of para- 
graph 3. Suppose then that Southern, acting as general 
agent, should sell a second lot to a former purchaser 
before April 30, 1958. Without recourse to paragraph 5, 
one can see that its commission on this sale would by the 
terms of paragraphs 1(b) and 3 be fifteen per cent. This 
is because its commission on any lot sold by it in the 
Washington area would be fifteen per cent. Appellant 
repeats that if paragraph 5 is meaningless under its inter- 
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pretation of the termination provision, it is likewise mean- 
ingless under the appellee’s interpretation of that provision. 


This is, of course, only a negative argument. It does not 
solve the puzzle presented by paragraph 5. However, the 
mystery over its function soon clears up if one notes the 
structure of the contract itself. Originally, this agreement 
provided that Lakewood could make sales in Florida only 
if the sale did not involve ‘‘prospective purchasers pro- 
cured by Broker.’? (See paragraph 1(a).) Anyone who 
had already purchased a lot up in Washington who should 
visit Lakewood’s Florida offices to discuss the purchase 
of another lot would qualify as a ‘‘prospective purchaser 
procured by Broker.’? What if a sale was made in Florida 
to one who had already purchased a lot from Southern? 
By the terms of paragraph 5 the commission would go to 
Southern. Later, after the contract was signed, the parties 
agreed to a novation. It was provided, “‘If any of the 
purchasers who are sold property by the broker come 
down to Florida and buy an additional lot or lots, such 
an additional purchase will be free of any commission to 
the broker.’’ This change stripped paragraph 5 of much 
of its meaning. It still, however, had significance in one 
limited situation. Suppose that one who had purchased 
a lot through Southern, a serviceman, for example, then 
moved out of the Washington area. Suppose further that 
he then decided to purchase an additional lot in Lakewood 
Park. Naturally, he would contact Southern, which had 
sold him the first lot. Now, Southern’s agency was limited 
to sales in the Greater Washington Area. Were it not 
for paragraph 5, conferring as it does a sort of vested 
interest in any purchaser Southern had formerly secured, 
it could be argued that since its agency was limited to 
the Washington Metropolitan Area, it could not sell the 
added lot. Thus, paragraph 5, properly interpreted in 
the light of the history of this contract, served initially a 
very broad and later a much narrower purpose. What is 
most important, however, is that appellee cannot shore up 
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its version of the termination clause by the claim that such 
construction is needed to preserve some function for para- 
graph 5. 


C. The Termination Clause of the Agreement Is Not Am- 
biguous; It Clearly Confers an Exclusive Right of Sale 
Upon Southern Until April 30, 1958. 

Appellant submits that the clear import of the termina- 
tion clause is that Southern was to have an exclusive right 
of sale until April 30, 1958 unless before that date all 
lots listed with it had been sold. The contract reads, 
‘“‘This said exclusive right . . . shall terminate upon the 
sale of the last of said lots and/or improvements, or on 
April 30, 1958, whichever date shall first occur.’? The 
only event that could have caused the end of the exclusive 
prior to the April date would have been ‘‘the sale of the 
last of said lots and/or improvements’’. This last phrase 
refers not to the seven hundred lot minimum, but to all the 
lots listed with Southern. At least five important areas 


of the contract fortify this conclusion. 


1. The preamble of the contract uses language similar to that 
of the termination clause when referring to all the Florida 
property. 

As was pointed out earlier, the phrase ‘‘said lots and/or 
improvements”’ finds its closest parallel not in the ‘‘mini- 
mum”? clause, but in the second ‘‘Whereas’’ provision. 
There the parties, clearly describing the entire subdivision, 
used the words ‘‘lots or . . . lots with improvements’”’. In 
this connection it is worthy of comment that throughout 
the lengthy proceedings below counsel for the appellee 
shunned any reference to this language in the ‘‘Whereas”’ 
clause; they made no effort to explain away its impact on 
the tortured interpretation of the termination clause which 
they were putting forward. Moreover, they made no reply 
to the argument advanced by the appellant based upon the 
‘<Whereas”’ clause. A careful search of the record will 
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reveal that the ‘“Whereas”’ clause is referred to only once 
by counsel for appellee, and then only in this cavalier 
fashion: (JA 38) 
Now the ‘‘whereas’’s generally say that the broker 
is enaged in the real estate business here and the 


seller has land in Florida, and they want to make a 
deal for the selling of land in the District of Columbia. 


The great care with which counsel for appellee avoided 
reference to the language of the ‘‘Whereas”’ clause is the 
best proof that they well apprehended the devastating effect 
it had upon their energetic effort to generate ambiguity 
in the termination provision. 


2. The termination provision is clear without resort to the 
parenthetical “minimum” clause. 


It is important to note that the language ‘‘a minimum, 
in any event, however, of 700 lots’’ is inserted only paren- 
thetically into paragraph 1(a). The entire paragraph, 


read without the parenthetical provision, clearly states 
that the exclusive is to continue until April 30 unless 
all the lots listed with appellant are sold earlier. It is 
not sound for appellee to insist that the parenthetical 
insertion drastically alters what would otherwise be the 
plain meaning of the paragraph. 


3. The pattern of language throughout the agreement militates 
against the conclusion that “lots” was used by the parties 
as a term of art. 


One cannot read this contract from beginning to end 
without coming to the conclusion that the parties were 
not using the various references to the Florida land as 
terms of art. Therefore, the presence of the word ‘‘lots”’ 
in the ‘‘minimum”’ clause and its presence again in the ter- 
mination clause have no earthshaking significance. The 
contract repeatedly employs synonyms in speaking of 
the Florida land. It is variously referred to as ‘‘tracts 
of land’’, ‘‘Lakewood Park Subdivision”’, ‘‘a real estate 
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subdivision of Ft. Pierce, Florida”, ‘‘lots or . . . lots with 
improvements’’, ‘‘the real estate described in unit and 
block numbers’’, ‘‘said lots and/or improvements”, ““prop- 
erties’. It is not open to Lakewood, in view of this legion 
of synonyms, to attempt to construct a quibble out of the 
use of “lots”? in one place in the contract and its use 
in another. More especially is this true when ‘‘lots”’ 
is used alone in the first place, but is used in conjunction 
with the phrase ‘‘and/or improvements” in the second. 


4. The provision for a general agency at the conclusion of the 
“term” of the exclusive indicates that the latter would 
expire on April 30 if any lots still remained. 


The language of paragraph 1(b) strongly indicates that 
the exclusive would terminate only on April 30, unless all 
lots listed with appellant had previously been sold. Para- 
graph 1(b) provides that Southern is to have a general 
listing in the event all the lots are not sold ‘‘prior to the 
expiration of the term aforesaid’’. The word ‘‘term”’ 
is an appropriate reference only to the April 30 date. 
Therefore, the contract clearly provides for a general 
listing to begin on April 30, 1958. Now, if the exclusive 
right of sale would expire with the sale of the seven 
hundredth lot, as appellee would have the court believe, 
there would result a hiatus between that sale and the 
beginning on April 30 of the general listing. Such a con- 
tract provision would make little sense. Only if the 
exclusive continued until April 30 would it be sensible for 
the parties to provide for a general listing to commence 
on that date. 


5. The provision permitting sales by Southern to any former 
‘customers until April 30, 1958 strongly indicates that the 
exclusive continues until that date. 


The language of paragraph 5 (so heavily, albeit errone- 
ously, relied on by appellee) reinforces Southern’s conten- 
tion that its exclusive right of sale was to continue until 
April 30, 1958. Paragraph 5, it will be remembered, origi- 
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nally gave Southern a sort of vested interest in any cus- 
tomer it had first procured. Should that individual decide 
to buy another lot in Lakewood Park, Southern was to get 
the commission. (The parties later altered this arrange- 
ment.) It is not mere coincidence that the duration of the 
vested interest in a former purchaser exactly corresponds 
with the duration of the exclusive right of sale. Both, it 
will be noted, were to end on April 30, 1958. It would seem 
obvious that if the parties contemplated an earlier end 
to the exclusive, they would have stipulated for the vested 
interest in former customers to end at the earlier date 
as well. 

Appellant submits then that the plain meaning of the 
termination provision, whether examined alone or read 
in the context of the entire agreement, is that Southern 
is to have an exclusive right of sale on all lots furnished 
to it until April 30, 1958 unless, of course, in the interim 
all listed lots have been sold. Expressed somewhat dif- 
ferently, if Lakewood wishes to sell in the Greater Wash- 
ington area a lot listed with Southern at any time prior 
to April 30, 1958, that lot must be sold by Southern and 
by no one else. Such being the case, there is no room for 
the invocation of the rule, verba chartarum fortius accipt- 
untur contra proferentem, which appellee emphasized so 
much in the lower court. ‘‘... the rule has no application, 
if the contract term has only one reasonable interpretation 
and was assented to by both parties.”’ 3 Corbin, Contracts 
§ 559 (1951). Morover, this rule is generally confined to 
situations either where one party has submitted a printed 
or standardized form of agreement which he himself has 
devised, or where one party has taken advantage of the 
imexperience or ignorance of the other party. ‘‘It is chiefly 
a rale of public policy, generally favoring the under dog. 
. -- It may well be that the rule is applied mainly in cases 
where the agreement contains an ‘unconscionable’ or at 
least an ‘unreasonable’ provision, and the court-feels that 
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the attention of the party whom it affects adversely was 
not clearly called to it.”” 3 Corbin, Contracts § 559 (1951). 
See Silverstein v. Dohoney, 108 A. 2d 451, 32 N.J. Super. 
357 (1954). It can have little application in a situation 
such as this where two corporations were dealing at arm’s 
length and where the one to whom the draft was submitted 
went so far as to make certain corrections and changes. 
(JA 90) 


CONCLUSION 


It is respectfully submitted that the order and judgment 
of February 9, 1959, and the order of February 12, 1959, 
should be reversed. 


Respectfully submitted, 


Agtuur J. Haanp 
Sranitzy Kiavan 


Attorneys for Appellant 
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Lakewood Park Corporation, a Florida Corporation, 
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ON APPEAL FROM A JUDGMENT OF THE 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


A jurisdictional problem, not discovered until the writing of this 


Brief, is posed in this case. For reasons which will 
shortly, this counsel felt that the better procedure un 


become apparent 
der the circum- 


stances was to complete and file their Brief on the merits. 


This is an appeal arising out of a multiple claims action involving 
a two-count amended complaint and a two-count counterclaim. The two 


counts of the amended complaint were, respectively, 


as follows: (1) for 


declaratory judgment that appellee-plaintiff, Lakewood Park Corpora- 
tion (hereinafter referred to as Lakewood"), had validly terminated 
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its brokerage contract with appellant-defendant, Southern Parkway 
Corp. (hereinafter referred to as Southern"); and (2) for damages 
arising out of breach of agency. (J.A. 2-6). The two counts of the 


counterclaim were, respectively, as follows: (1) for commissions 


allegedly due; and (2) for damages resulting from anticipatory breach 
of contract, the latter claim being premised on the theory that Lake- 
wood's termination of the contract was improper. Additional defend- 
ants were added only to the counterclaim on the theory that they were 
engaged in a joint venture with Lakewood. (Counterclaim, at pages 
6-14). An order was entered separating and advancing for trial the 
declaratory portion (count I) of the amended complaint. The judgment 
and order which are the subject of this appeal were entered after open- 
ing statements in that advanced portion of the case. The order denied 
Southern's motion to dismiss count I of the amended complaint, and 

the judgment declared that the contract gave Lakewood the right to 
terminate. (J.A. 152-155). Under the circumstances, no evidence 
was taken on the issue of breach of agency (J.A. 74-76). No certificate 
of appealability under Rule 54(b), F.R.C.P., was sought or entered. 
The claim for damages in the amended complaint (count Il) is still 
pending below. The first count of the counterclaim is pending before 
the Auditor for a determination of the commissions allegedly due 

(J.A. 69). The second count of the counterclaim was not expressly de- 
termined by the judgment below, but was necessarily adjudicated by it. 


Although the required certificate under Rule 54(b) was not ex- 
pressly entered, the lower court appeared quite disposed to do so. 
The lower court stated that Southern could "pursue any further remedy 
that. . . [it] desire[d]" (J.A. 152), and we submit that the "substan- 
tial effect" of that remark, coupled with the judgment entered by the 
court, should be treated as the equivalent of the required certificate. 
See Judge Clark's concurring opinion in Republic of Italy v. De Angelis, 
206 F. 24121, 132 (2d Cir. 1953). In the absence of such a disposition, 
however, much asiwe are loath to suggest it, it would appear that this 
appeal must be dismissed. In doing so, however, we submit that the 
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procedure suggested in Roberts v. American Newspaper Guild, 88 U.S. 
App. D.C. 231, 188 F. 2d 650 (1951), should be followed, whereby the 


case would be remanded, and the lower court could vacate the judgment 
and order appealed from and then render them in conformity with Rule 
54(b). Southern could then appeal from the new judgment and order, and 
this Court could then hear that appeal on the basis of the present briefs 
and appendices. 


COUNTERSTATEMENT OF THE CASE 
A. The Manner In Which the Contract Came Into Existence. 


Lakewood, a Florida corporation, together with certain affiliated 
corporations, acquired in 1955 and developed a subdivision of land in 
Florida known as Lakewood Park Estates. The subdivision consists of 
approximately 1,600 acres of land, which were 90 per cent developed 
at the time of the hearing below. (J.A. 32). Lakewood originally owned 
a substantial portion of the Subdivision and had the power to sell the 
remaining portions owned by the other affiliated corporations (J.A. 32, 
73, 103).2 A selling program was instituted in Florida in February, 
1956, and in the spring of 1956 Lakewood decided to institute a sales 
program in the metropolitan area of the District of Columbia. To that 
end, Mr. Edmund Brant, president of Lakewood and some of the other 
affiliated corporations, contacted Mr. Theodore N. Lerner, who oper- 
ates a brokerage business in the District. (J.A. 33).; Negotiations 
between those parties ensued in Florida and the District through the 
spring and summer. Lerner considerably expanded Brant's original 
plans for a modest selling program involving the sale of several hundred 
lots through Lerner's office at a small advertising cost to be shared by 


1 Southern seeks, by innuendo in its "Statement of Case''(at page 2), to in- 
sinuate the matter of Lakewood's land holdings into this appeal, as it continuously 
did in the lower court. That straw issue, of course, has nothing to do with Lake- 
wood's right to terminate its contract with Southern. Asa matter of fact, South- 
ern knew at all times how the property was owned (J. A. 104)|and has never 
claimed that it suffered an iota of damage because Lakewood had only the power 
and not the title to sell all of the land (J. A. 73). 
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the parties. (J.A. 34, 43). Lerner urged that there was a great poten- 
tial market in the District and that Lakewood ought to rent a separate, 
downtown office where Mr. Lerner was sure more than 1 ,000 lots could 
be sold (J.A. 34-35, 36). Lerner's request for an exclusive agency for 
1,200 to 1,500 lots was rejected by Brant, and it was agreed, after 
further negotiations, that Lerner would have an exclusive on 700 lots, 
which Lakewood would obligate itself to furnish from time to time (J.A. 
34-35). The negotiations continued with Lerner stating that his exclu- 
sive should be protected in the event that he was not able to sell the 700 
lots by the end of the 1957 season, which consisted of the months of 
January through part of April. This subject was in turn negotiated, and 
it was agreed that Lerner would have until April 30, 1958 to sell the 700 
lots. He would thus be assured of a brokerage commission of 5 per 
cent (after payment of salesmen's commissions) on the sale of 700 lots, 
which would have a gross selling price of approximately $750,000.00. 
(J.A. 36). After these salient portions of the negotiations were con- 
cluded and the parties had agreed in principle, Lerner informed Lake- 
wood that, for tax reasons, he would use Southern as Lakewood's agent 
(J.A. 37). 


B. The Contract. 


The contract! was drafted by Lerner's attorney and was sent to 
Florida (J.A. 35-36, 37, 90). After some adjustments made by Brant 
(without counsel), and feeling that the contract accurately reflected the 
intentions of the parties, Mr. Brant signed the contract dated October 
22, 1956 on behalf of Lakewood (J.A. 37). By the terms of the contract 
(paragraph 9), all of Southern's expenses were to be borne by Lakewood 
(J.A. 18, 43). Subsequently, in January and February, 1957, minor 


modifications of the contract were made, which consisted of the gratui- 


tous raising of salesmen's commissions by Lakewood from 7-1/2 per 
cent to 10 per cent, in addition to certain bonuses. Lerner's commission 
of 5 per cent, however, remained the same. (J.A. 38). 


The contract, original and amended, is set forth at pages 6-8 and 
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14-19 of the Joint Appendix. Because certain portions of the contract 
were deleted by merely drawing a line through the undesirable portion 
and initialing the change, the Joint Appendix is apt to be confusing in- 
sofar as it reproduces the original portion and does not show that it 
was stricken. In order to accurately set forth the contract with all of 
its amendments, a copy of the amended contract and its original (but 
superseded) pages is attached to this Brief as part of a Supplemental 
Appendix (to be cited hereinafter as "Supp. App.").2 


C. The Furnishing and Withdrawal of Lots. 


The entire subdivision consists of 13 units, each unit in turn is 
divided into blocks, which in turn are divided into lots|(J.A. 44-45). 
The total number of unsold lots in the Subdivision at the time of the 
execution of the contract in October, 1956 was 3,400 (J.A. 35, 44). 
Operating concurrently with Southern's sales efforts in the District 
was the Florida sales program, which functioned on a local and national 
basis (J.A. 33, 35, 44, 48). This circumstance called for the close 
integration of the District sales program with the overall sales program 
and, together with the continuous developme nt of the Subdivision, gave 
rise to a dynamic situation in which the relative needs/of each market 
had to be constantly balanced against the needs of the others. Lots were 
to be furnished and withdrawn from time to time as the exigencies re- 
quired. (J.A. 35, 45-46, 48). 


Preparatory to the opening of business in the District on January 
4, 1957, Lakewood rented and furnished an attractive office for Southern 
at an annual rental of over $7,500.00. An extensive advertising cam- 
paign was instituted to stimulate a "bull market" in the District at a 
cost to Lakewood of over $75,000.00. (J.A. 43, 69). | For the opening 
of business, Lakewood furnished to Southern the entirety of Units 5, 6 
and 7, consisting of 1,029 lots (J.A. 45), and very substantial numbers 
of lots were furnished from time to time thereafter (J|A. 89). In addi- 


. The copy is taken from exhibit A of the original complaint except for 
amended page 5, which, for reasons of clarity of reproduction, was taken from 
exhibit A of the motion to dismiss. 
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tion to furnishing lots, Lakewood also withdrew entire blocks of lots 
from time to time (J.A. 45-48). Prior to the hearing below (and this 
assumed significance later), Southern emphatically denied that Lake- 
wood had the right to withdraw a single lot, and that denial was put 

under oath by Mr. Lerner in his deposition where he testified, "I objected 
each and every time lots were withdrawn, but there was nothing I could 
do about it" (Deposition of Theodore N. Lerner, 107; see also, 119- 

120, 173, 180-181, 203-205). 


D. The Conduct of the Agency and the Termination of the Contract. 


Lakewood claimed that it was compelled to terminate its contract 
with Southern because of a "continuous chain of agency wrongdoings and 
abuses" (J.A. 49). These wrongs -- all of which were either known to, 
participated in, or caused by Lerner -- included failure to adequately 
train and supervise his sales force, which resulted in hopeless confusion 
and innocent misrepresentations (J.A. 55-58); paying his sales manager 
a pittance (i.e., 3 per cent of Lerner's commission of 5 per cent, or .15 
per cent of the purchase price of a lot), thus forcing him to sell lots in 
competition with the salesmen, who -- in order to offset the competitive 
advantage of the sales manager -- resorted to such practices as with- 
holding premium lots for their own use by marking them as sold to ficti- 
tious persons (J.A. 58-61); unauthorized manipulation of prices on hun- 


dreds of lots, in which Lerner participated (J.A. 61-63); guaranteeing 
purchasers a future profit on the resale of their land, contrary to 845- 
1416 of the D.C. Code (J.A. 63); and the withholding of thousands of 
dollars in earned commissions from salesmen, although Lerner had 


received their commissions from Lakewood, thus destroying the morale 


of the sales force and decreasing their sales output (J.A. 63-67). “ 
Sk TP ee 

Indifferent to Lakewood's $75, 000 advertising campaign, Southern states 
(at page 2 of its Brief) that "Southern. . . launched. . . [a] vigorous. . . 
selling program" and implies that this resulted in a great financial success. The 
truth is that any financial success involved was enjoyed solely by Lerner (J. A. 
68, 69) and was caused by Brant who, because of Lerner's total absence from 
the "vigorous. . . selling program," directed and guided it by telephone from 
Florida and frequent trips to the District (J.A. 62, 69). Southern's statement 
(at page 2 of its Brief) that it "obtained over eleven hundred sales contracts" is 

[Continued on next page] 
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The contract was terminated on June 15, 1957, subject to South- 
ern's right to earned commissions. It is agreed that more than 700 
lots had then been sold. (J.A. 49, 68). 


E. The Pleadings and the Proceedings Prior To the Hearing Below. 


Although never before involved in litigation (J.A. 33), Lakewood 
commenced these proceedings on October 29, 1957, for the principal 
purpose of obtaining a declaratory judgment because Southern was 
threatening suit but obviously waiting for the 1958 selling season before 
doing so (J.A. 50). Lakewood felt that such a declaration, if obtained 
before the approaching selling season, might avoid the accrual of un- 
necessary damages and forestall interference with the sales operation 
which might result from a damage suit filed during the season (J.A. 50, 
71, 102-103). The complaint asserted two grounds in justification of 
the termination, i.e. , (1) the provisions of the contract, and (2) South- 
ern's breach of agency, which is the basis for the damage claim in the 
second count (J.A. 2-5). 


Instead of filing an answer and counterclaim for damages, Southern 
filed a motion to dismiss on the grounds that Lakewood, a foreign cor- 
poration, was transacting business in the District of Columbia without 
a certificate of authority and, consequently, did not have the capacity to 


sue (Supp. App.S-1). By the time that motion was denied on January 9, 


1959, the selling season had arrived. Southern then filed its answer 
and counterclaim, asking in the second count of the counterclaim for 
damages in excess of $150,000.00 on the theory that it could have sold 
over a million dollars of lots but for the termination of its contract 
(J.A. 70; Counterclaim, paragraphs 3, 6). On the disputed theory of 
joint venture, Southern added as defendants to its counterclaim Brant, 
James Abramson -- who merely signed the contract as secretary of 
Lakewood, attesting to its seal -- and the other affiliated corporations 


[Footnote 3 continued from page 6] 
erroneous. The Joint Appendix citations (J. A. 11, 68) show that it claimed 
1, 105 lots, not contracts. On the other hand, Lakewood claims that Southern 
sold about 900 lots (J. A. 49), the current figure at the time of hearing below 
(taking into account cancellations) being 800 (J. A. 68). 
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(J.A. 70; Counterclaim, paragraph 4). Lakewood in turn amended its 
complaint by bringing in Lerner as an additional defendant. Because of 
the welter of claims and counterclaims, Lakewood obtained an order 
separating the declaratory count of the complaint (count I) from the re- 
mainder of the suit and advancing it for trial (Supp. App. S-2). 


F. The Hearing Below. 


The hearing below was limited to that portion of the case which 
had been separated'and advanced. After Lakewood's opening statement, 
which set forth the above matters, Southern addressed the court and, 
inter alia, declined to deny the negotiations between the parties leading 
up to the contract, stating only that they had been "reduced to writing 

. ." (J.A. 87). | Southern also recanted Mr. Lerner's denial of 
Lakewood's right to withdraw lots by admitting the right but asserting 
that it (1) did not support mass withdrawals and (2) was limited to sales 
made by Lakewood in Florida (J.A. 91-92, 123). In view of those ad- 
missions, Lakewood moved for a judgment declaring its right to ter- 
minate on the basis of the contract (J.A. 104-105). Both Lakewood 
and Southern made supplementary statements,and Southern moved for 
dismissal of the declaratory count of the amended complaint (J.A. 122- 
123). The court denied Southern's motion and entered judgment in favor 
of Lakewood, declining, under the circumstances, to hear evidence on 
the misconduct issue (J.A. 152-154). 


SUMMARY OF ARGUMENT 


I. The lower court's judgment sustaining Lakewood's right to 
terminate the contract is not dependent upon the propriety of granting 
declaratory relief.. This is so because, in addition to the complaint 
for declaratory relief, there was a compulsory counterclaim which, in 
seeking damages for anticipatory breach of contract, raised the precise 
issue as was involved in the declaratory complaint. 


In any event, Southern's position that declaratory relief does not 
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lie where a traditional cause of action has matured is clearly errneous. 
It is contrary to the Federal Declaratory Judgments Act, 28 U.S.C., 
§2201; Rule 57, F.R.C.P.; the decisions of the Supreme Court and of 
the Federal courts of appeals; the decisions of the State courts under 

the Uniform Declaratory Judgments Act; and the clear enunciations of 
Professor Borchard. The alarm which Southern Bounds of the dangers 
present in declaratory relief is false. Its protestations are belied by 
the fact that, while filing a motion to dismiss, Southern did not protest 
that declaratory relief did not lie. Instead, Southern waited until trial 
to urge dismissal on that ground. Southern was in no manner prejudiced 
by the proceedings, which conformed to well-recognized and settled 
procedures. 


II. Lakewood's termination of the contract was proper. Even 
assuming, arguendo, that Southern's exclusive would not terminate 
until the sale of the last lot furnished it, the exclusive |was nevertheless 
subject to Lakewood's right to withdraw lots previously furnished, which 


right was unlimited after 700 lots were sold. The terms of the contract 
and the circumstances out of which it arose bespeak a situation in which 
Southern's agency was integrated with the overall sales program in 


order to accommodate the shifting needs of each market. This contem- 
plated that lots would be furnished from time to time and withdrawn 
from time to time as Lakewood saw fit, providing that 700 lots would be 
furnished in any event. Thus, when 700 lots were sold, the right to 
withdraw, which Southern now recognizes, was without limit and per- 
mitted termination of the contract by withdrawal of the remaining lots. 


Aside from Lakewood's right to withdraw lots, Southern's exclu- 
sive on all lots furnished terminated by the terms of the contract upon 
the sale of the 700th lot, which event occurred prior to April 30, 1958. 
The termination provision of the contract makes this clear, and this 
interpretation is buttressed by the other provisions of the contract, 
which can have meaning only upon that interpretation. 


While the contract plainly and clearly demonstrates Lakewood's 
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right to terminate, any ambiguity in its terms is subject to clarification 
by resorting to the negotiations leading up to the contract. Those nego- 
tiations unequivocally demonstrate that Southern's exclusive was to 
terminate upon the sale of the 700th lot. Southern admitted those nego- 
tiations in the lower court, claiming only that they were barred by the 
parol evidence rule. That position was erroneous. Furthermore, any 
doubt as to the meaning of the contract should be resolved against 
Southern, because it was the originator of the doubtful language. 


ARGUMENT 
I. 


The Lower Court Correctly Held That Declaratory Proceed- 
ings Were Proper Notwithstanding The Termination Of The 
Contract, Which Ruling, Even If Assumed Erroneous, Can- 
not Constitute Reversible Error In The Circumstances Of 
This Case. 


A. The Ruling of the Lower Court on the Propriety 


of Declaratory Relief Cannot Be Reversible Error. 


Southern's position assumes that, if the lower court erred in re- 
fusing to dismiss the declaratory count of the complaint, the judgment 
on the merits (determining the right to terminate) must necessarily be 
reversed since it arises out of the declaratory portion of the complaint. 
That assumption is both dilatory in nature and erroneous in substance. 


The assumption is dilatory in nature because the issue of whether 
Lakewood had the right to terminate was raised not only by the declara- 
tory count of the complaint. It was also raised by the second count of 
the counterclaim, seeking damages for an asserted anticipatory breach 
of contract arising from Lakewood's termination of the contract. Not- 
withstanding this identity of issue, which is admitted in its Brief (at 
pages 17, 18), Southern asks this Court to reverse and remand the case 
knowing full well that, if this were done, the identical issue must inevit- 
ably arise in connection with its counterclaim. The lower court will 
thus be presented with the same question of law involving the right to 
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terminate, and this Court will later be called upon to determine the 
very question now before it -- a result which is conducive only to waste- 
ful and costly litigation. 


Southern's assumption -- that the judgment on the merits must be 
reversed if declaratory relief did not lie -- is also erroneous in sub- 
stance. Southern reasons that only the declaratory count of the complaint 
was before the lower court because that portion of the pleadings was 
alone separated from the remainder of the case and adyanced for trial. 
This argument has its roots in form and ignores substance. It ignores 
the identity of the issue of liability in both the declaratory count of the 
complaint and the second count of the counterclaim -- a counterclaim 
which admittedly was compulsory in nature. Instead, Southern's argu- 


ment seizes upon the form of the order of separation and advancement, 
i.e., "Order For Separate Trial of Count I Of Complaint And To Advance 
For Pretrial And Trial Thereon" (Supp. App. S-2). If, however, the 
form of that order had separated and advanced the liability issue as 


such from the remainder of the case, then Southern's argument would 
vanish; for the judgment on the merits would then adjudicate that issue 
as framed by the counterclaim as well as the declaratory complaint. 
That, in substance, was the precise purport of the order. The issue of 
liability raised in the counterclaim adhered to the declaratory portion 
of the complaint and, when the latter was separated, it carried with it 
the identical issue raised in the counterclaim. Manifestly, the lower 
court's judgment determining the right to terminate adjudicated and 
disposed of that portion of the counterclaim as well as the declaratory 
count of the complaint. And if that judgment on the merits is correct, 
we may even assume, arguendo, that the basis upon which it rested 
(i.e. , the declaratory complaint) was incorrect. Yet the judgment on 
the merits must still be affirmed, for it may be supported as well by 
the counterclaim, which was also pending in the instant case. Of con- 
trolling significance is the familiar principle that a judgment correct 

in result will not be disturbed merely because it is put/upon an incorrect 
basis. E.g., Helvering v. Gowran, 302 U.S. 238 (1937). Compare, 
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Lynch v. Gagnon, 96 Cal. App. 512, 274 Pac. 584 (1929), where the 
court assumed, arguendo, that the complaint was defective, yet affirmed 
the judgment in plaintiff's favor on the basis of defendant's counterclaim 
for declaratory relief which raised the identical issue. 


Accordingly, this dilatory issue raised by Southern, which seeks 
only to delay rather than terminate litigation, should not, we respect- 
fully submit, preclude this Court from reaching the merits of this appeal. 


B. The Lower Court Correctly Held That Declaratory 
Proceedings Were Proper Notwithstanding the Ter- 
mination of the Contract. 

The entire structure of Southern’s appellate position on declara- 
tory relief is based upon the following syllogism: (1) "The declaratory 
judgment proceeding is designed to give citizens guidance in situations 
where they are doubtful of the legal consequences of certain projected 
activity" (Brief For Appellants, 9); and (2) therefore, "One cannot 
contemplate the need which the declaratory judgment was designed to 
supply without becoming convinced that the thrust of the proceeding is 
prospective, and not retrospective; that a litigant may invoke its aid 
only before he has taken the fateful step, not after" (at page 10) (empha- 
sis added).* The conclusion of that argument -- which depends upon 
the premise that one of the admitted purposes of declaratory relief is 
exhaustive of the entire gamut of such relief -- runs throughout South- 
ern's Brief (at pages 6-7, 9-10). We are told that the courts "have 
uniformly refused" to permit declaratory relief in such cases (at pages 
13-14), and the authoritative weight of Professor Borchard is invoked 
to support that position (at pages 9, 10, 12 and 16). 


For the conclusive refutation of Southern's position, one need 
only look to the very text upon which it relies. After setting forth fif- 
teen "general" purposes for declaratory relief, Borchard, Declaratory 
Judgments, 280-288 (2d ed. 1941), the author states as follows: 


4 While Southern cites authority in support of the first part of its syllogism, 
it does not pause to authoritatively support the non sequitur which it deduces 
therefrom. 


13 


"One of the difficulties that arises in connection with 
stating the purposes of the declaratory judgment is the 
assumption occasionally made that the statement of one 
purpose exhausts the list of purposes. Courts on occa- 
sion remark that the purpose of the declaratory judgment 
is to construe instruments or to remove uncertainty from 
legal relations before physical violence or damage has 
occurred. Such a statement is true, as far as it goes, 
although it is not the whole truth. But when the courts 
cite one purpose . . . the implication is that this is the 
only purpose, and that is grossly misleading. At one 
time or another the declaratory judgment has served 
every one of the fifteen purposes listed above. On many 
occasions more than one purpose is exemplified by a 
particular case. It is therefore erroneous to suggest 
that because the declaratory judgment is known to serve 
one purpose, it is on that account not to be used for other 
purposes, such, for example, as to decide cases which 
could have been adjudicated under a different procedure 
or for a different remedy or relief."" Id. , at 292 (same 
emphasis as text). a 


The same author, in dealing with declaratory relief in cases involving 
the termination and rescission of contracts for the purchase of land, 
states that, "Sometimes the notice of rescission may have been already 
given by the buyer, but to obtain security he himself initiates an action 
to have it determined that the rescission was justified and proper." 
Id., at 588. See also, Id., at 18-19, 49, 532, 534, 629-630. 


The provisions of the Declaratory Judgments Act also refute 
Southern's argument, which plainly presupposes that the existence of a 
traditional remedy establishes the absence of the declaratory remedy. 
The Act states that the court "may declare the rights and other legal 
relations . . . whether or not further relief is or could be sought." 
22 U.S.C., 82201 (emphasis supplied). To make the matter clearer, 
Rule 57, F.R.C.P., states that "The existence of another adequate 


remedy does not preclude a judgment for declaratory relief in cases 
wv 5 


where it is appropriate. 


5 see also Form 18 of the Appendix of Forms following the Federal Rules of 
Civil Procedure, which sets forth a complaint on behalf of an! insurance company 
for interpleader and declaratory relief, the declaration being that an insurance 
policy had lapsed by reason of non-payment. 
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In addition to the above authorities, the complete lack of merit 
of Southern’s argument is also demonstrated by (1) the legislative his- 
tory pertinent to the Federal Act; (2) the Advisory Committee's notes 
on Rule 57 of the Federal Rules of Civil Procedure; (3) the Supreme 
Court decisions under the Act; (4) the decisions of the Federal courts 
of appeals under the Act; (5) the Uniform Declaratory Judgments Act, 
which provides a guide to the scope and function of the Federal Act; 
(6)'the decisions of the State courts under the Uniform Act, which -- 
like the case at bar -- involve actions for a declaration that the plaintiff 
has validly terminated his contract with the defendant; (7) state deci- 
sions involving the converse situation, i.e. , the plaintiff seeks a declar- 
ation that defendant has improperly terminated his contract; and (8) a 
catalogue derived from Borchard of declaratory relief involving other 
instances analogous to the case at bar. We do not wish to belabor this 
branch of the case nor unduly extend this Brief by setting out these 
authorities here. In the belief, however, that these authorities are of 
importance, they are collected and set forth in an Appendix to this Brief. 


The two cases cited by Southern (Brief for Appellants, 14) in sup- 
port of its position are not in point. Hagaman Mfg. Corp. v. Rough- 
Wear Clothing Co., Inc. , 284 App. Div. 189, 130 N. Y.S. 2d 561 (1954), 
does not stand for the proposition that declaratory relief is improper 
when a traditional cause of action has accrued. The sole basis for 
denying declaratory relief there was the well-recognized principle that 
a court may, in its discretion, refuse to exercise jurisdiction where 
there is a pending action in another court involving the same parties 
and the same issues. See 6 Moore's Federal Practice, §57.08[ 6] (2d 
ed. 1953). Coupled with this is the fact that the declaratory action in 
Hagaman had been instituted by the issuance of a summons only and 
that the traditional action by the declaratory defendant was instituted 
the following day upon a summons and verified complaint, thus estab- 
lishing that the declaratory action was instituted for the mere purpose 
of selecting a forum. Nor is Third National Bank v. Carver, 31 Tenn. 
App. 520, 218 S.W. 2d 66 (1948), applicable. That case turned on the 


15 


proposition that the subject matter had not sufficiently ripened into a 
justiciable controversy. 


In summary, therefore, it is manifest that Lakewood's request 
for declaratory relief is supported by every applicable authority, while 
Southern's position is contrary to this massive weight of authority 
which stretches over a period of more than a generation. Thus Southern 
asks this Court to chart a new and unwarranted path which would only 
stultify the remedial and liberal purposes of the Act. 6 Moore's op. cit. 
supra, 857.09; Borchard, op. cit. supra, 313, 817; cf. , Section 12 of 
the Uniform Declaratory Judgments Act. 


C. The "Evils" Of Declaratory Relief Pictured By Southern 
Are Pure Fiction In This Case. 


With a note of great concern, Southern points to alleged “evils” 
which are to be anticipated if declaratory relief is permitted in a case 


such as the one at bar (Brief For Appellants, 11-19), and the reader 


of that argument inevitably must question why, if such serious abuses 
inhered in the declaratory complaint, Southern waited until trial time 

to assert that such relief was improper. The thrust of Southern's argu- 
ment is that its main position (declaratory relief does not lie where a 
traditional remedy has accrued) is demonstrably correct because to 
hold otherwise would set loose the "evils" to which it adverts. Since 
Southern's main position is manifestly erroneous, as| has been demon- 
strated above, the dependent argument-of-evils falls with it. Neverthe- 
less, if the subsidiary argument is considered alone, it is apparent that 
each "evil" is a straw man in the context of this case. 


In granting declaratory judgments which establish the absence of 
liability, the courts have recognized that such relief necessarily involves 
the anticipation of a defense which the declaratory plaintiff would have 
in a traditional or coercive action brought by the declaratory defendant. 
Thus, in upholding the right of an insurance company to seek a declara- 
tion that an accident involving its insured was not covered by its policy, 
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the Supreme Court stated in Maryland Casualty Co. v. Pacific Coal & 
Oil Co. , 312 U.S. 270, 273 (1941): 
"It is immaterial that frequently in the declaratory judgment 
suit, the positions of the parties in the conventional suit are 
reversed; the inquiry is the same in either case. MM 
More pertinent to the factual circumstances involved in the case at bar 
is the following statement by Borchard 
"A dispute between the parties as to whether a breach 

has actually occurred may be settled by a petition for a 

declaration that the plaintiff has not committed any breach 

as charged or that, if there has been a breach, there is a 

valid legal excuse therefor. . . This may serve to defeat 

the defendant's effort to terminate on account of breach or 


may avert a suit for damages or other penalty." Borchard, 
Op- cit. supra, 534 (emphasis added). See also, Id. , 303- 
ROL eo nm 


In the face of the well-settled authority which permits declaratory 
relief in cases like those at bar, it is little short of astonishing to read 
Southern's unsupported assertion that "it is a perversion of the declara- 
tory action to permit a prospective defendant to utilize it to initiate pro- 
ceedings in connection with a matured cause of action" (Brief For Ap- — 
pellants, 11). This is not a case where a tort or delict has been com- 
mitted and the putative defendant uses the declaratory remedy in order 
to select his forum or to gain access to the Federal courts where other- 
wise the suit must lie in the state courts. Such abuses, as existed in 
Sun Oil Company v. Transcontinental Gas Pipe Line Corp. , 108 F. Supp. 
280 (E. D. Pa. 1952), cited by Southern on Page 12 of its Brief, are 
not present here. The declaratory proceeding was instituted in the 
very court in which Southern would have sued. 


There was no sinister purpose to extract a procedural advantage 
in filing this suit. While, in the absence of such an illicit motive as 
was present in the Sun case an inquiry into the motivations of bringing 
suit is immaterial, it can be stated with assurance here that the moving 
purpose was wholly proper and within the remedial and liberal purposes 
which should characterize the construction of the Act. Simply stated, 
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Lakewood's desire was to avoid or mitigate the accrual of damages 

(J.A. 54, 71). If Southern's interpretation of the contract was correct, 
then its exclusive agency would not terminate until April 30, 1958 
(unless all lots furnished to it were sold prior to that date). The contract 
was terminated by Lakewood in June, 1957, and the next intensive sell- 
ing season in the metropolitan area of the District of Columbia would 

not begin until January, 1958 (J.A. 36, 54; Brief For Appellants, 16). 
Accordingly, if Lakewood had been able to obtain a declaratory judgment 
before that selling season, and that judgment had been adverse to it, 

it could have tendered the exclusive agency to Southern who, being sub- 
ject to a duty to mitigate damages, would have been obliged to accept it 
or, in the alternative, would not have been able to claim damages for 
asserted losses arising after the tender. Warren v. Stoddart, 105 U.S. 
224 (1881); 5 Corbin on Contracts, 881043, 1053, at 263.° Southern had 
no vested right to pile up damages. Davis v. American Foundry Equip- 
ment Co. , 94 F. 2d 441, 442 (7th Cir. 1939); E. Edelmann & Co. v. 
Triple-A Specialty Co. , 88 F. 2d 852, 854 (7th Cir. 1937); Societe Mari- 


time et Commerciale v. Venus Steamshipping Co. , 9 Com. Cas. 289, 
291 (1904); Borchard, op. cit. supra, 532, 534. The only remedy avail- 
able to Lakewood for the avoidance of such unnecessary damages was 
the declaratory remedy as implemented by Rule 57, F.R.C.P., which 
expressly provides for the advancement of declaratory actions for 


speedy hearing where such a course is deemed proper in the discretion 
of the court. 


Unfortunately, in the case at bar, the desire of Lakewood to 
avoid the accrual of unnecessary damages was completely frustrated 
by Southern's dilatory tactics. Rather than meet the complaint head-on 
and assert its claim for damages, Southern responded on November 19, 


c See Societe Maritime et Commerciale v. Venus Steamshipping Co., 9 Com. 
Cas. 289 (1904), where plaintiffs sued for a declaration that it was released 
from further obligations under its contract with the defendant. Channel, L. J., 
held that "If they [plaintiffs] are wrong, they would be liable for damages down to 
the time of the judgment of the court while they were refusing to perform; but 
upon the court's saying that they were bound, they would then say: "We will now 
go on with it for the remainder of the time. I think that is a sufficient reason 
[for making the declaration].'" Id., at 291. 
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1957, by filing a motion to dismiss on the technical grounds that the 
seller was doing business in the District without a certificate (Supp. 
App. S-1). That the motion was a holding tactic pure and simple is 
demonstrated by Southern's total abandonment of that point on this appeal. 
Southern wished to pile up damages, not mitigate them. Indeed, that 
purpose is inadvertently admitted in Southern's Brief (at page 13) where 
we are told that, because of declaratory relief in cases like that at bar, 
the declaratory defendant "loses the opportunity to postpone litigation 
until he is in a better position to determine the extent of the damages he 
has sustained by the wrongful conduct." Southern knew full well that, 
by raising the question of whether Lakewood was doing business in the 
District, which question was wholly extraneous to the merits of the con- 
troversy between the parties, a substantial amount of tine would be 
required to obtain the multiple affidavits needed to answer Southern's 
multiple affidavits, since most of Lakewood's affiants were in Florida 
while its counsel was in the District. Moreover, the court's Christmas 
recess would undoubtedly assure the postponement of the hearing of the 
motion until January, 1959, by which time the selling season would be 
in high gear. When Lakewood was able to file its opposition and affi- 
davits on December 16, 1957, Southern rejoined by filing another nine- 
page affidavit on December 19, 1957, which required a response by 
affidavit on Lakewood's part, filed January 6, 1958. When at last 
Southern’'s motion was denied, it was January 9, 1958, the case was 
not even at issue, and the effective tine to mitigate damages had passed. 
The motion had served its purpose. 


Notwithstanding this, however, the manifold purposes of the Act 
did manage to survive, albeit in limited fashion, the maneuverings be- 


low. The Act's purpose "To enable a. . . person charged with duty, 
[or] liability . . . to disavow the. . . charge. . . and thus remove 
the cloud on his rights" still applied. Borchard, op. cit. supra, 287. 
Furthermore, the Act neatly permitted "a speedy and inexpensive method 
of adjudicating" the liability issue without its becoming entangled with 
unrelated issues such as joint venture and the mass of evidence on 
damages. Id., at 280, 284. 
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In its dogged effort to defeat declaratory relief, Southern claims 
that such a declaration is productive of piecemeal litigation and that the 
issue of liability could be equally well tried in its counterclaim (Brief 
for Appellants, 13, 17-18). Although couched in language objecting to 
the propriety of declaratory relief, what Southern really objects to is 
the order separating the declaratory count from the remainder of the 
case. Prior to that order, the entire case, including Southern's counter- 
claim, was pending as a single, triable unit. The vehicle through which 
the declaratory count was extracted from the remainder of the case was 
the order of separation, but nowhere in its Brief does Southern claim 
that the order was erroneous’. Indeed, the order of separation was 
not objected to by Southern either at pre-trial or trial in spite of the 
recognized power of the court to set aside an order of separation at any 
time prior to the entry of final judgment. Partmar Corp. v. Paramount 
Theatres Corp. , 347 U.S. 89 (1954). Thus, Southern may not now com- 
plain of the order of separation. Nor can Southern, having waived error 
in regard to the separation order, fare better than it would by an appeal 
asserting that the order was erroneous. Upon such an appeal, a clear 
abuse of discretion must be established. Chicago, Rock Island & Pac. 
R.R. Co. v. Williams, 245 F. 2d 397 (8th Cir. 1957); Bowie v. Sorrell, 
209 F. 2d 49 (4th Cir. 1953). By merely framing its objection in terms 
of declaratory relief, Southern cannot broaden the scope of appellate 
review. 

Furthermore, the claim of "piecemeal" litigation again miscon- 
ceives the nature and propriety of declaratory relief. It is true that 
"When declaratory relief will not be effective in settling the controversy, 
the court may decline to grant it." Advisory Committee Note of 1937 
to Rule 57. But Southern errs in advancing the argument that "settling 
the controversy" requires a determination of damages as well as liability. 
As: stated by Moore: 


"What does 'settling the controversy’ mean? It is not 
necessary that the broader controversy be settled -- not 


As previously stated, in substance the order of remit extracted the 


issue of liability from Southern's counterclaim so that it was tried with the de- 


claratory complaint. 
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necessary that all of the manifold and multifarious issues 

and legal relationships and inter-relationships of the entire 

dispute be put at rest by the declaratory remedy. Thus it 

may be proper for the court to entertain a suit for a declar- 

ation of no liability on the part of an insurance company, 

despite the fact that the primary liability is not ascertained 

in the declaratory action. But the controversy to be thus 

determined in the declaratory action must itself be an 

autonomous and independent dispute, involving issues of 

vital importance to the parties involved. When it is said 

that the declaratory judgment must ‘settle the controversy ,' 

it is to the issues of this autonomous, independent contro- 

versy that reference is made." 6 Moore, op. cit. supra, 

857.08[ 4], at 3033 (emphasis as in text). 

The numerous authorities (see section 6, Appendix to this Brief) which 
support the proposition that a party who terminates his contract may 
thereafter seek declaratory relief demonstrate that Lakewood's plead- 
ing did seek a declaration which would "settle the controversy." 8 See 
also, Borchard, op cit. supra, 557 ("And a court is wrong if it suggests 
that the declaration of breach alone does not terminate the controversy, 
because it might be followed by a petition for further relief, for damages 
or injunction"). 

Nor can the assertion that declaratory relief imposed the burden 
of proof upon Southern while giving Lakewood the right to open and close 
the case withstand analysis (Brief For Appellants, 12). The judgment 
of the lower court on the merits, which was rendered as a matter of law, 
makes such circumstances immaterial. Cf., Stoner v. New York Life 
Ins. Co., 311 U.S. 464 (1940). Moreover, the placing of the burden of 
proof upon Southern in the declaratory proceedings in no wise altered 
the situation that would have existed if Southern had instituted suit for 
breach of contract: As to the right to make opening and closing argu- 
ments, the record below discloses that Southern in fact did make the 
closing arguments (J. A. 122-126), and the lower court was meticulous 
in offering Southern more time if this was desired (J.A. 121-122). But 

Of course, insofar as the other authorities, cited in section 7 of the Ap- 
pendix to this Brief, would permit Southern to seek declaratory relief without 


seeking damages at the time, they also necessarily establish that a declaration 
of liability alone "settles the controversy." 
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counsel for Southern was quite satisfied (J.A. 122). In addition, counsel 
for Southern filed a lengthy trial memorandum after oral argument 

(J.A. 134-149). Thus, not the slightest prejudice accrued to Southern 
in the proceedings below. 


The claim that Southern was a "victim" of an abuse when Lake- 
wood's declaratory complaint was advanced while "Southern's claim of 
liability . . . [was] held in abeyance" (Brief for Appellants, 18) is 
hardly convincing in view of Southern's failure to assign the order of 
separation and advancement as error on this appeal. Also, as previously 
stated, the issue of liability raised in Southern's counterclaim was in 
substance separated with the declaratory complaint and advanced for 
trial with it. Finally, the advancement for trial of the| declaratory com- 
plaint was pursuant to Rule 57, F.R.C.P., which, unlike Southern's 
counterclaim, is given express preference for a speedy hearing. 


Equally hollow is Southern's claim that it was somehow prejudiced 
by the fact that Lakewood's affiliate corporations were} not joined as 
plaintiffs in the declaratory action (Brief For Appellants, 18). Southern 
alleged in its answer that the complaint should be dismissed because 
these other corporations were indispensable parties (J.A. 9). At pre- 
trial the lower court held that Southern had waived this point (J.A. 29), 
and Southern does not now urge that this was error. These other cor- 


porations -- clearly not indispensable parties -- were |added as party 
| 


defendants to Southern's counterclaim. Yet Southern assiduously avoided 
adding them as defendants to the declaratory complaint which, contrary 
to Southern's present protestations, it could have done’ pursuant to Rule 
19(a), F.R.C.P., under its theory of their relationship to the contract. 
See 3 Moore, op. cit. supra, 819.06. 

Accordingly, we respectfully submit that the faint-hearted cry 
which Southern emits concerning the "evils" which abound in this case 
are pure fiction. They establish only Southern's dogged resistance to 
declaratory relief which, for reasons best known to Southern, fell con- 
siderably short of a prompt and forthright challenge to the appropriate- 
ness of declaratory relief. That challenge could have been coupled with 
the motion to dismiss which Southern filed before its first pleading. 


at 


The Lower Court Correctly Ruled That The Contract 
Gave Lakewood The Right To Terminate. 

Southern's Brief concedes that the case, as it stood after opening 
arguments in the court below, was determinable as a matter of law. 
The thrust of its Brief is that the contract should have been interpreted 
in its favor. We agree with the first proposition and, of course, dis- 
agree with the second. Lakewood's position is that the contract gave it 
the right to terminate on either one of two bases: (1) if Southern, 


arguendo, had an exclusive agency which would not terminate until the 


last lot furnished to it was sold, that exclusive agency was nevertheless 
subject to Lakewood's right to withdraw lots previously furnished, which 
right to withdraw was unlimited after the sale of the 700th lot; and (2) 
Southern's exclusive agency was limited to, and terminated upon, the 
sale of the 700th lot, after which there was only a general agency or 
listing which was terminable at will by the parties. 


The cardinal principle in the interpretation of contracts is that the 
intent of the parties is to be gathered from the language of the instru- 
ment in the context of the "situation of the parties and the subject matter 
of the contract. . .'." North American Graphite Corp. v. Allan, 87 U.S. 
App. D.C..154, 157, 184 F. 2d 387, 390 (1950); Fox v. Johnson & Wimsatt, 
75 U.S. App. D.C. 211, 217, 127 F.2d 729, 735 (1942). In order to under- 
stand how alien Southern's position is to the intent of the parties as 
reflected in the contract, an appreciation of the kind of exclusive 
Southern claims is necessary. Under its claim, each lot furnished to 
Southern for sale in the District, Maryland and Virginia (paragraph 1(d) 
of the contract) was frozen and tied up in its exclusive until April 30, 
1958, and -- although a lot so furnished might be sold by Lakewood in 
Florida -- that lot could not be sold anywhere else in the country by 
anyone, including Southern, without a 15 per cent commission to 
Southern (paragraph 1(c) of the contract). Put in other terms, it is con- 
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tended that Lakewood contracted to withdraw until April 30, 1958, from 
every market except the District, Virginia, Maryland and Florida, each 
lot which might thereafter be furnished to Southern. It would have been 
quite remarkable, we submit, were Southern to have exacted such an 
exclusive from Lakewood and, at the same time, to have required that 
Lakewood pay all of Southern's expenses to boot (see paragraph 9 of the 
contract). The fact is that these claims of Southern are rendered 
absurd by the subject matter of the contract, the conceded situation of 
the parties and the language of the contract itself. 


A. The Subject Matter of the Contract and the Conceded 
Situation of the Parties Show That the Exclusive 
Claimed By Southern Could Not Have Been the Intent 
of the Parties. 
There was one fundamental requirement which so pervaded the 
subject matter of this contract at the time of its execution in October, 
1956 that any brokerage agreement relating to it had, of necessity, to 
be influenced by its force. While the circumstances which gave rise to 
it will be discussed shortly, that imperative may now be briefly stated 


as follows: any brokerage for the District market had to be flexibly 


integrated with the overall sales program so as to adapt itself to the 
constantly changing circumstances which would inevitably arise as a 
result of the progressive development of the Subdivision and the pros- 
pective market conditions of Florida, the District area and the nation. 
The only feasible brokerage agreement was one which could respond to 
a dynamic business and, while providing reasonable guarantees to the 
broker, at the same time permit the supply and withdrawal of substan- 
tial numbers of lots as the exigencies of the overall sales program 
required. The admitted circumstances which gave rise to this impera- 
tive will now be considered, for the contract and the conduct of the 
parties bear their unmistakable imprint. 


Unlike the condition of the Subdivision at the time of the hearing 
below when 90 per cent of it had been developed (J.A. 32), only 2.7 lots 
per acre had been developed in October, 1956, when the contract was 
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executed (J.A. 44). But work was steadily going on, and the improve- 
ment and development of each unit -- its streets, curbs and other facil- 
ities -- were constantly being effected. As these areas were developed, 
they became more attractive to, and had a greater sales potential for 
Florida customers who could see these developed lots (J.A. 35, 48). 
This would require that blocks of lots theretofore furnished to the Dis- 
trict be withdrawn to Florida. Of course, since the Florida sales pro- 
gram contemplated national coverage, market conditions in any one 
area could fluctuate in such a manner as to require that blocks of lots 
previously furnished to the District be diverted for use in connection 
with another market. This dynamic situation of fluctuating demands 
involving different, but integrated, markets was further emphasized by 
the fact that the selling season in the District, unlike the Florida season, 
is limited to the few months of cold weather (J.A. 36, 101). Such sea- 
sonal fluctuations also would reasonably be associated with other mar- 
kets vis a vis the District and Florida. All of these circumstances 
demonstrate a practical situation antagonistic to a rigid exclusive with 
the right to freeze a large supply of lots to the detriment of the overall 
sales program. Notwithstanding all this, Southern claims that Lakewood 
entered into the very type of exclusive contract with which its most 
fundamental interest was opposed. And even beyond ‘this, Southern must 
necessarily claim that, having intended such a contract, Lakewood pro- 
ceeded to furnish lots to Southern in a manner which was even more 
flagrantly opposed to Lakewood's interest. 


The entire Subdivision in its origin consisted of 3,900 lots, 500 of 
which had already been sold in Florida prior to the instant contract 
through a sales program which had then been in existence about nine 
months (J.A. 33, 35, 44). Therefore, 3,400 lots then remained for sale 
in a sales program ‘contemplating a national coverage. In that posture 


of circumstances, negotiations were entered into between the parties, 
the contract was signed in October, 1956, and Lakewood then proceeded 
to furnish Southern not 400, 600 or even 700 lots, which was the con- 
tractual minimum that Lakewood was obligated to furnish throughout 
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the life of the contract. Instead, for the opening of its business on Jan- 
uary 4, 1957, Southern was given the entirety of Units 5, 6 and 7, con- 
sisting of 1,029 lots (J.A. 45). Thus, if Southern's position is correct, 
before the opening of its doors for business on January 4, 1957, Lake- 
wood had thrown 30 per cent of the entire remaining Subdivision into the 
maw of this "exclusive" agency, there to be held for 16 months regard- 
less of what the fortuitous advent of circumstances in the future might 
be. Furthermore, over the next few months, according to Southern, all 
of the "unsold lots" in seven of the remaining nine units of the entire 
Subdivision were, in turn, swallowed up by this exclusive (J.A. 10); and, 
according to its counterclaim (paragraphs 3, 6), those "unsold lots” 
approximated 1,065 in number.’ If those figures are accepted, and bear- 
ing in mind that Southern claimed it sold a gross number of 1,105 lots 
during its agency, it follows that Southern was furnished with an approxi- 
mate total of 2,170 (1,105 and 1,065) lots or 64 per cent of the entire 
Subdivision as it stood in October, 1956, when the contract was signed. 
This would leave only 1,240 lots free of the exclusive for a national sales 
program. On the other hand, if the more modest figures put forth by 
Southern at trial are accepted, then it was furnished with "more than" 
1,755 lots (J.A. 89), which means that there had been committed to this 
exclusive "more than" 52 per cent of the entire Subdivision as it stood 
in October, 1956. These circumstances alone are sufficient to condemn 
Lakewood to corporate idiocy in proceeding as it did if |the contract 


means what Southern claims. ae 


Y The figure 1,065 is arrived at by dividing $1, 064,692 -- the gross sales 
price, according to the counterclaim, of lots listed with Southern but remaining 
unsold at the time of termination (Counterclaim, paragraphs 3, 6) -- by $1, 000, 
the average sales price of a lot (J. A. 34). 


aC In fact, the percentage figures stated above favor Southern considerably. 

For example, in stating that 30% of the Subdivision was given to Southern before 
the first selling season, no account is taken of the lots which were sold in 
Florida and elsewhere during the two months between the signing of the contract 
and the commencement of business by Southern. Likewise, the end figures of 
64% (Southern's counterclaim assertions) and 52% (Southern's| trial assertions) 
do not account for sales which were going on concurrently with Southern's. 
These other sales are not reflected in this record. 


26 


What these circumstances, together with the subject matter of the 
contract and the situation of the parties, do show is that the contract 
does not mean what Southern claims. The light which these facts throw 


upon the contract shows that the parties intended to balance their com- 


peting interests. Broadly stated, for the refinements will be discussed 
in sections B and C of this argument, that balance contemplated that 
Southern's interests were to be protected by a limited exclusive which 
would terminate upon the sale of 700 lots. Southern was to be assured 
that the 700 lots would in any event be furnished and this would, in turn, 
assure Lerner that, out of a gross sales price on 700 lots totalling ap- 
proximately $750,000.00, his commission of 5 per cent would net him 
$37,500.00 (J.A. 36, 38), as his expenses were to be borne by Lakewood. 
On the other hand, Lakewood's interests during the exclusive would be 
protected by allowing it to furnish and withdraw lots as the overall sell- 
ing program required, subject to Southern's right to have 700 lots fur- 
nished to it. After ithe sale of 700 lots, Lakewood was to have a free 
hand. 


The circumstances marking the performance of the contract show 
that Lakewood, having confidence that this indeed was its contract with 
Southern, unhesitatingly supplied Southern at the very outset with a very 
substantial inventory of lots so that it, in turn, would be able to quickly 
sell the 700 lots (J.A. 46) by presenting the widest possible variety of 
lots to the District market, which was exposed to an extensive adver- 
tising campaign at a cost to Lakewood of more than $75,000.00 (J.A. 43, 
63). We shall demonstrate by terms of the contract that, as the lower 
court held, Lakewood's confidence in the nature of the obligation which 
it had undertaken was not mistaken. 
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Assuming, Arguendo, That Southern's Exclusive 
Agency Would Not Terminate Until the Last Lot 
Furnished To It Was Sold, That Exclusive Was 
Nevertheless Subject To Lakewood's Right To 
Withdraw Lots Previously Furnished, Which 
Right To Withdraw Was Unlimited After The 
Sale of the 700th Lot. 
Lakewood argued below, and the lower court indicated agreement 
(J.A. 92), that it had the right to withdraw any and all lots after the sale 
of 700 lots and that the right to do so was in no manner dependent upon 
whether Southern had an exclusive until all lots furnished to it were sold. 
Since more than 700 lots had been sold prior to the letter of termination 
effective June 15, 1957, Lakewood had the right to withdraw -- and by its 
termination letter did withdraw -- all of the remaining lots, thus termi- 
nating its relationship with Southern (J.A. 45-49, 104, 119-120, 131-133). 
Notwithstanding the importance of this issue in determining the validity 
of Lakewood's termination, Southern in its Brief has preferred to make 


only a cavalier ,one-paragraph reference to it in its "Statement Of Case" 


(at pages 4-5). This ostrich-like position cannot so easily dispose of 
| 


the issue. 


Southern's "Statement Of Case" (at page 5) states that, since Lake- 
wood claimed the unlimited right of withdrawal after the sale of the 700th 
lot while Southern, on the other hand, claimed the right was limited to 
lots withdrawn for sale in Florida, a "sharp dispute" as to a material 
fact existed. Southern concludes that it must be assumed either that the 
lower court did not rely upon the right of withdrawal or that it agreed 
with Southern's position. Southern is mistaken; it confuses a dispute of 
law with one of fact. Its claim in the lower court that "Lakewood could 
withdraw lots only for sale in Florida" (Brief for Appellants, 5) was 
based on “the last sentence of Paragraph 1(a) on Page 1 of the agree- 
ment ... .” (J.A. 123). Whether or not that paragraph militated 
against the right claimed by Lakewood involved a pure question of law. 
"Conflict concerning the ultimate issue and decisive conclusion to be 
drawn from undisputed facts does not prevent rendition of a summary 
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judgment, when the conclusion is to be drawn by the court." Fox v. 


Johnson & Wimsatt, supra, 75 U.S. App. D.C., at 219, 127 F. 2d, at 737.77 


We turn then to this issue and begin with Southern's admission of 
a qualified right to withdraw. Southern's passing reference to this 
matter (Brief For Appellants, 5) together with its Joint Appendix cita- 
tions show that the only qualification which it places on the right to 
withdraw is that it was "limited to the last sentence of Paragraph 1(a) 

. . . (J.A. 123;\ see also, 91-92). If the right to withdraw was not 
limited in that manner, then it is clear that the otherwise admitted right 
of unlimited withdrawal fully supports Lakewood's termination of the 
contract and, by itself, requires affirmance of the judgment below. 


We submit that the right to withdraw was in no manner limited to 
or by the last sentence of paragraph 1(a). That sentence provides as 
follows: "This exclusive agency does not apply to seller in connection 
with sales made by Seller in Florida." The "exclusive agency" men- 
tioned is obviously Southern's "exclusive right to sell the real estate 
. . . furnished,” which is referred to in the immediately preceding 
sentence. If we interpolate the purport of that exclusive into the last 
sentence of paragraph 1(a), the sentence would state as follows: ''This 
exclusive agency [to sell the real estate furnished] does not apply to 
Seller in connection with sales made by Seller in Florida [ of the said 
real estate furnished] ." 


The plain sense of the sentence is that Lakewood was free to sell 
the same real estate which it had furnished to Southern, and in respect 
to which Southern had "This exclusive agency . . ."’ The sentence, 
therefore, deals with and recognizes concurrent selling efforts in regard 
to real estate furnished to Southern and retained by it up to the very 


11 the only dispute of fact below involving the right of withdrawal related to 
whether there had been frequent and substantial withdrawals after the signing of 
the contract (compare J.A. 45, 46 with 91-92). But the lower court could assume 
that withdrawals were not as frequent and substantial as claimed by Lakewood 
and still conclude as a matter of law that, as we will demonstrate shortly, para- 
graph 1(a) of the contract did not limit what Southern otherwise concedes to be an 
unlimited right to withdraw after the sale of 700 lots. 
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moment it might be sold in Florida by Lakewood. Its purpose was to 
declare Lakewood's right to make a direct sale without payment of com- 
mission to Southern. That this was its purpose is conclusively demon- 
strated by paragraph 1(c) of the contract, which provides that Southern 
would be entitled to its full commission if, during the|exclusive, prop- 


erties furnished to it were sold by anyone "except Seller, acting as 


aforesaid .. ." 


It is, therefore, clear that the last sentence of paragraph 1(a) does 
not deal with sales made by Lakewood of lots which were not furnished 
or no longer furnished to Southern. The provision is not in any sense a 
restriction or qualification of any right which Lakewood had, including 
the otherwise admitted right to withdraw lots as it chose so long as 700 
were furnished. It was Southern's rights which were limited by it, not 
Lakewood's. Accordingly, Lakewood's unlimited right to withdraw after 
the sale of 700 lots stands unimpaired. 


While not mentioned by Southern on this appeal, it did state below 
a second purported limitation on the right to withdraw, and -- in the 
event an attempt is made to renew it in Southern's reply brief -- we will 
mention it briefly now. Southern denied any right to withdraw all of the 
remaining lots "because if they had that right this contract was termi- 
nable at will and we deny that" (J.A. 92). The right to withdraw did not 
mean that this contract was terminable at will. As stated before, the 
right was limited by the duty to furnish a minimum of 700 lots for sale. 
Prior to April 30, 1958, the contract could not be terminated by with- 
drawal of all lots furnished until Southern had sold 700 lots. It was only 
after that event that the right to withdraw became unlimited and thus 
permitted termination by withdrawal of the remaining lots. 
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Southern's Exclusive Agency Was Limited To, And 
Terminated Upon, the Sale of the 700th Lot, After 
Which There Was Only A General Agency Or Listing, 
Which Was Terminable At the Will of the Parties. 


The settled law that a general agency or listing of unstated dura- 
tion may be terminated by either party at will (e.g., Wilcox & Gibbs 
Sewing Machine Co. v. Ewing, 141 U. S. 627 (1891) ) is not denied by 
Southern. Nor does Southern deny that, if its agency on June 15, 1957 
was merely general, the agency was of unstated duration and, therefore, 
terminable by Lakewood. 


1. The Provisions of the Contract Which Create 
AndiProvide for the Termination of the Exclusive 
Agency Demonstrate Lakewood's Position. 


The operative provisions of the contract which provide for the 
creation and termination of the exclusive agency are as follows: (Supp. 
App. S-3): 


1. (a) The Seller does hereby irrevocably 
grant to the Broker the sole and exclusive right to 
sell the real estate described in unit and block 
numbers as from time to time to be furnished by 
Seller (a minimum, in any event, however, of 700 
lots), all in said Lakewood Park Subdivision, Ft. 
Pierce, Florida. This exclusive agency does not 
apply to Seller in connection with sales made by 
Seller in Florida. 


"This said exclusive right of sale shall begin 
upon the’ execution hereof and shall terminate upon 
the sale of the last of said lots and/or improvements, 
or on April 30, 1958, whichever date shall first occur" 
(emphasis added).22 


ce Southern's Brief (at pages 3 and 19) sets forth paragraph 1(a) and shows the 
provision stating that the exclusive does not affect Lakewood's right to sell in 
Florida as being qualified to sales "not involving prospective purchasers pro- 
cured by Broker." And the same qualifying phrase appears in the Joint Appen- 
dix, at page 15. However, that qualifying phrase was stricken by the parties 
(Supp. App. S-3); and contrary to Southern's unsupported assertion (at page 26 
of its Brief), the deletion was effected before the original signing of the contract. 
The amendments to the contract were "minor modifications" dealing with the 
salesmen's commissions (J.A. 38). The position taken below by Southern on 
paragraph 5 presupposed, as will be demonstrated at pages 35, ‘37 of this Brief, that 
the stricken clause of paragraph 1(a2) was removed before the original signing 
of the contract. 
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It is apparent that the exclusive agency was to terminate automat- 
ically “upon the sale of the last of said lots" if such sale occurred prior 
to April 30, 1958. The immediate question is whether the word "lots" 
in the termination provision refers to (1) the minimum of 700 lots which 
Lakewood was obligated to furnish, or (2) the total number which were 
actually furnished from time to time for the purpose of sale. When 
those provisions of the contract are considered in the light of the sub- 
ject matter involved and the situation of the parties, as previously dis- 
cussed (section II-A, supra), there can be no doubt that the exclusive 
was to terminate "upon the sale of the last of said" 700 lots. The same 
conclusion is compelled by considering only the language of the contract 
as drafted by Mr. Lerner's attorney. 


The juxtaposition of the two operative provisions, the one provid- 
ing for the creation of the exclusive and the other for its termination, is 
of significance. Without more, an interpretation of the termination pro- 
vision would require direct reference to its antecedent provision creat- 
ing the exclusive. That coumse is even more strongly compelled by the 
basic reference in the termination provision to the sale of the last of 
"said lots," the plain suggestion being that the words "said lots"’ have 


reference to some equivalent language in the provision of paragraph 1(a) 


creating the exclusive. The only prior reference to "lots" in paragraph 
1(a) is to 700 lots." When reference was intended to the general fur- 
nishing of lots from time to time, the contract speaks not of “lots but 

of "real estate described in unit and block numbers .|. ."" Consequently, 
the termination provision must be interpreted to mean that the exclusive 
on all lots furnished “shall terminate upon the sale of| the last of said 
[700] lots and/or improvements, or on April 30, 1958, whichever date 
shall first occur." 


Southern attempts to escape the plain conclusion that "said lots" 
refers to ''700 lots" by pointing out that the termination provision refers 
to "said lots and/or improvements," while the provision creating the ex- 
clusive refers only to "lots" and not “lots and/or improvements." This 
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is a nice quibble, wholly devoid of merit. The words "and/or" obviously 
mean that the sale of the "last of said lots” will terminate the agency 
regardless of whether the last "improvement" has been sold. Moreover, 
as a matter of common sense, Southern cannot mean that the "sale of 
the last of said . . . improvements" would terminate its exclusive. 


For, if this were so and only two "improvements" were "furnished" to 
Southern, then their sale would terminate Southern's exclusive regard- 
less of the fact that it had only sold ten lots and had 800 remaining. aS 


2. Paragraph 1(b) of the Contract Providing For the 
General Agency Also Demonstrates Lakewood's 
Position. 


Immediately following the provisions creating and providing for the 
termination of the exclusive, there follows paragraph 1(b) which provides 
for the general listing or agency. That paragraph states as follows: 


"(b) ‘In the event the properties aforesaid are 
not sold prior to the expiration of the term afore- 
said, then and in such event the Broker shall be 
deemed to have a general listing for the sale of 
said properties and this listing shall be subject to 
prior sale and increase in price.” 


The intent of paragraph 1(b) is clear. Its purpose was to create a 
"general listing” of unstated duration as to those lots which, although 
furnished, remained unsold upon the termination of the exclusive agency. 
If Southern's contention is correct, it could not possibly have a general 
agency prior to April 30, 1958. This is so because, under its contention, 
the only event which could terminate the exclusive prior to April 30, 
1958, was the sale of all lots furnished to it; and, if all lots furnished to 


we Southern's statement, verging on a charge of misrepresentation, that this 
counsel misled the lower court into believing that the only prior reference to 
"lots" was to "700 lots" (at pages 20-23 of its Brief) is simply not true. While 
the reference in J.A. 39 may be so construed by Southern, the reference to J. A. 
109 is quoted out of context by Southern on page 21 of its Brief. Southern omits 
this counsel's preceding remarks (J.A. 108) which specifically state that, at that 
point, only paragraph 1(a) was being considered. Of course, counsel for Southern 
continuously emphasized the appearance of "lots" in other portions of the contract 
(J. A. 124-125, 145-146), a subject which will be discussed later in this Brief. 
Suffice it to say that Southern's innuendoes are wholly without foundation. 
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it were sold prior to April 30, 1958, obviously there would be nothing 
left upon which a general agency could operate. Accordingly, Southern's 
claim places an unreasonably restricted construction upon 1(b) insofar 
as it permits that paragraph to have meaning only after April 30, 1958. 


Significantly, however, paragraph 1(b) nowhere mentions the date 
April 30, 1958. It would have been a simple matter to have stated that 
"in the event the properties [furnished] are not sold prior to [ April 30, 
1958] ," then Southern shall have a general agency. Instead, paragraph 
1(b) uses the expression "prior to the expiration of the term aforesaid," 
which -- unless we attribute unnecessary clumsiness to the draftsman -- 
signifies a terminating-concept which is more difficult to formulate than 
the simple statement “prior to April 30, 1958." The significance of the 
phrase “prior to the expiration of the term aforesaid" is that the exclu- 
sive might terminate under paragraph 1(a) prior to April 30, 1958, as 
well as after that date. This could be possible only if Southern's exclu- 
Sive terminated upon the sale of a specific number of lots (i.e., 700) yet 
additional lots furnished to Southern remained for sale. Contrary to 
Southern's contention (at page 29 of its Brief), this interpretation pro- 
vides for continuity between the exclusive and general agencies as fol- 
lows: (1) If Southern did not sell 700 lots by April 30, 1958, the exclu- 
Sive agency would terminate in any event and Southern would have only 
a general agency; and (2) If Southern did sell 700 lots prior to April 30, 
1958, but still had additional lots furnished to it, it was to continue sell- 
ing under a general agency. The latter is precisely what occurred in 


this case. ae 


3. The Provisions of Paragraph 5 Also Demonstrate 
Lakewood's Position. 


The second portion of paragraph 5 states as follows: 


“If any of the purchasers, who were originally 
sold property by the Broker, buys an additional lot 


ae Paragraph 1(c) of the contract, in referring to "during the period of the ex- 
clusive," is also demonstrative of Lakewood's position for the reasons set forth 
in connection with paragraph 1(b). 
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or lots, or house or houses through the Southern 
Parkway Corp., during the period ending April 30, 
1958, said Corporation will receive fifteen percent 
(15%) of the sales price” (emphasis added). 


The subject reference of paragraph 5 is plain. With several qualifica- 
tions which shall be noted presently, it deals with repeat sales to 
original customers of Southern during the period ending April 30, 1958. 
In essence, it provides that if the repeat sale is made "through the 
Southern Parkway Corp.," Southern is to receive a 15 per cent commis- 
sion. Two preliminary observations which are readily deducible from 
paragraph 5 serve as a sufficient premise to impeach the exclusive 
which Southern now claims. Firstly, in speaking of repeat sales by 
Southern prior to April 30, 1958, paragraph 5 necessarily suggests that 
lots still remain listed with Southern for sale -- a situation which, under 
its theory, requires the conclusion that its agency would still be an ex- 
clusive one. Secondly, in requiring that repeat sales be made "through" 
Southern in order that a second commission may be earned, the plain 
reference is to repeat sales within the territorial jurisdiction of Southern 
(the District, Maryland and Virginia), for Southern was not permitted to 
sell elsewhere. 


Under those circumstances, paragraph 5 could have no purpose 
consistent with Southern's theory in requiring that repeat sales be made 
"through" Southern before it would become entitled to a second commis- 
sion. No one else could make such a sale within Southern's jurisdiction 
while it still had a single lot left for sale and, thus, under its theory 
remained the exclusive broker. Quite the contrary, what the commission- 
requirement (that the second sale be made "through" Southern) clearly 
presupposes is a situation where, prior to April 30, 1958, and notwith- 
standing that lots remained listed with Southern, a previous customer of 
Southern might be sold an additional lot by someone else in the District 
without payment of iany commission to Southern. In other words, circum- 
stances might arise prior to April 30, 1958, where Lakewood or some 
broker other than Southern would be permitted to sell, concurrently with 
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Southern, in its own jurisdiction. This could not occur if Southern’s 
agency was still exclusive. It could occur only if 700 lots were sold 
prior to April 30, 1958, and Southern's exclusive was thereby terminated, 
leaving it with a general agency as to remaining lots listed with it. 


Moreover, no purpose can be attributed to paragraph 5 if Southern's 
argument is correct, since, if Southern sells a second lot to an original 
customer, its commission of 15 per cent is provided for by paragraph 3 
of the contract. Hence, paragraph 5 would be without meaning. 


A review of the zig-zag course which has marked Southern's liti- 
gation position on paragraph 5 will reveal the hollowness of its present 
claim. Lakewood's position that paragraph 5 refuted Southern's conten- 
tions was fully stated in Lakewood's trial memorandum (J.A. 129-130) 
submitted to the lower court and opposing counsel before oral argument 
(J.A. 31). In Lakewood's opening statement those arguments were re- 
iterated (J.A. 31-42, 51-54). Thus, Southern was clearly put on notice 
of Lakewood's reliance upon that paragraph. In response to that argu- 
ment, Southern initially took the position below that paragraph 5 "means 
that . . . Southern . . . would receive the fifteen percent commission 
without regard to the matter of who made a second sale to any original 
purchaser produced by it during the period ending April 30, 1958" (J.A. 
91). Southern stated that paragraph 5 "in effect . . . is a limitation" 


upon the previous reservation made in paragraph 1(a) for sales in 
Florida by Lakewood notwithstanding Southern's exclusive (J.A. 91). In 
replying to this, Lakewood pointed out to the lower court that Southern's 
argument, of course, ignored the requirement in paragraph 5 that the 
repeat sale be made "through the Southern Parkway Corp.," before a 
second commission was earned and that it also overlooked the provision 


on page 6 of the contract which specifically exempted from commission 
to Southern repeat sales made in Florida to Southern's purchasers 
(J.A. 111-117). Following this, in its second oral statement (J.A. 122- 
125), Southern remained mute in regard to paragraph 5. Later, in sub- 
mitting its trial memorandum while the case was under advisement, 
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when it had time to more deliberately consider the impact of paragraph 
5, Southern was manifestly nonplussed by paragraph 5 and could only 
state that construction of the contract did "not require a reference to 
remote and unrelated paragraphs" (J.A. 147), and that paragraph 5 was 
"unrelated to paragraph 1 of the contract" (J.A. 148) -- thus reversing 
the position that it had taken in its initial opening statement when the 
paragraphs were claimed to be related. 


On appeal, however, Southern has composed an ex post facto argu- 
ment which it hopes will not only deal with this paragraph, so annoying 
to it below, but turn it to Southern's advantage. The argument (at pages 
26-27 of its Brief) states that the original purpose of paragraph 5 was 
to provide for a full commission to Southern on repeat sales to its orig- 
inal customers notwithstanding that the second sale was made by Lake- 
wood in Florida. Southern originally was to have a "vested interest" in 
its customers. It is stated that paragraph 5 was intended to reach back 
and gear into paragraph 1(a), which, we are told, originally limited 
Lakewood's right to sell in Florida free of the exclusive by excluding 
“prospective purchasers procured by Broker." Southern's present argu- 
ment then states that the parties subsequently entered into a "novation" 
(page six of the contract) which took away Southern's right to a commis- 
sion where the repeat sale was made by Lakewood in Florida, thus 
virtually stripping paragraph 5 of its original meaning except for the 
"argue| able]" and, we might add, fanciful situation of the transferred 


serviceman.!° In order to make its appellate argument stick, Southern 


must necessarily repudiate the arguments which it offered to the lower 
court on paragraph 5; this it is quite willing to do sub silentio. After 
pointing up the extent of those repudiations, we will show that Southern's 
present, ad hoc argument on paragraph 5 is itself erroneous. 


Southern's argument in this Court involves the following repudi- 
ations of its arguments below: (1) its trial memorandum was incorrect, 


Such a novation was never claimed in the court below, notwithstanding the 
fact that Mr. Lerner was present at the trial table throughout arguments. 
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for paragraph 5 is not, after all, "remote" to a proper construction of 
the contract; (2) the two inconsistent positions which it took below on 
the relationship between paragraphs 5 and 1(a) were both right and 
wrong since paragraph 5 once was, but no longer is, "related to para- 
graph 1(a)"; (3) in asserting the relationship between the two paragraphs 
in the lower court, it was really quite wrong in urging that paragraph 5 
wrote into paragraph 1(a) the very clause which had been deleted by the 
parties, i.e., "not involving prospective purchasers procured by Broker" 
(J.A. 91); (4) in making that erroneous argument it mistakenly presup- 
posed that paragraph 1(a) was unchanged since the signing of the con- 
tract and, therefore, originally permitted Florida sales to Southern's 
purchasers free of the exclusive; (5) that, quite the contrary, paragraph 
1(a) itself originally inhibited such sales and, therefore, there was no 
need to import any limitation from paragraph 5, which Southern now 
discovers was, after all, completely consistent with the unexpurgated 
version of paragraph 1(a); and (6) that this relationship between the two 
paragraphs was purely historical for it was ended by a purported nova- 


tion emasculating paragraph 5 [ Southern curiously refrains from stating 


expressly that the clause in paragraph 1(a) was then stricken]. Having 
itself thus rejected all that it said below, Southern's claim that the 
lower court erred in doing the same thing is hardly convincing. 


We respectfully submit that Southern's present,|ad hoc argument 
is no better than those put forward in the lower court. By applying 
paragraph 5 to repeat sales made in Florida, Southern again ignores the 
plain requirement of paragraph 5 that, in order to earn a second com- 
mission on a repeat sale, that sale must be made "through the Southern 
Parkway Corp." If Southern claims paragraph 5 to mean that its pur- 
chasers who later bought additional lots "through" Lakewood were 
really buying that lot “through” Southern, we can only| state that these 
metaphysics are hardly a candid way of drafting a contract. Paragraph 
5 could plainly and simply state Southern's "vested interest" theory by 
omitting entirely the phrase "through the Southern Parkway Corp." 
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Furthermore, Southern's argument rests on the premise (which 
is indispensable to its conclusion) that the last sentence of paragraph 
1 (a) originally limited Lakewood's freedom from the exclusive to 
Florida sales “not involving prospective purchasers procured by Bro- 


ker."’ Assuming, arguendo, that this phrase was not stricken before the 


original contract was signed, paragraph 1 (c) of the contract would ac- 
complish the precise purpose which Southern attributes to paragraph 5 
before the purported novation. This is so because paragraph 1 (c) pro- 
vides that Southerniwould receive its full commission if, during its ex- 
clusive, anyone "except [the] seller, acting as aforesaid," sells a lot 
listed to Southern. It follows that, if paragraph 1 (a) did not originally 
leave Lakewood free to sell an additional lot to one of Southern's pur- 
chasers, Lakewood would not be “acting as aforesaid" within the con- 
templation of paragraph 1 (c) if it didso, and Southern would, therefore, 
be entitled to its full commission. Thus, paragraph 5 would have no 
original purpose capable of being "stripped" by the purported novation. 


Moreover, as we have stated, by referring to repeat sales 
"through" Southern, the plain reference of paragraph 5 is necessarily 
confined to Southern's jurisdiction and has nothing to do with sales in 
Florida. Thus the provisions of page six -- which deal with sales of 
additional lots in Florida to Southern's purchasers -- could not have 
effected a "novation" of paragraph 5, as Southern for the first time 
claims on appeal. Paragraph 5 deals with sales in Southern's jurisdic- 
tion, while the provisions of page six deal with Florida. That these two 
provisions surely deal with different subject matters is graphically 
demonstrated by the clear and unmistakable language of the provisions 
of page six, which, in referring to repeat sales made in Florida to 
Southern's purchasers, does so in a manner remarkably different from 
the words of paragraph 5. The provisions of page six state as follows: 

"If any of the purchasers who are sold property by 
the broker come down to Florida and buy [ sic] an 


additional lot or lots, such an additional purchase 
shall be free of any commission to the broker." 
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If the parties intended that by the above provisions paragraph 5 would 

be "stripped . . . of much of its meaning" (Brief For Appellants, 26), 

it is little short of astonishing that they used language so totally different 
from paragraph 5 to do so. Additionally, if the parties intended that page 
six would emasculate paragraph 5, why did they republish that paragraph 
by amending its commission provisions in January, 1957, more than two 
months after the original signing of the contract? (See Supp. App. S-11 


| 
for the original paragraph 5 and Supp. App.S-6 for its amended provi- 


sions, the month and year of the amendment being shown in the lower 
left corner thereof). While the record does not show when the provisions 
of page six became part of this contract because Southern did not raise 
its novation point in the lower court, it may be stated with certainty from 
the record that, if they were not original provisions of the contract, they 
were not added after the January, 1957 amendment of paragraph 5 was 
effected. The only change subsequent to that time was the modification 
of “early February," 1957 (J.A. 38), which consisted of a letter dated 
February 5, 1957 from Mr. Brant raising the salesmen's commissions 
in certain cases (J.A. 19; Supp. App. S-9). Thus, by the republication of 
paragraph 5 in January, 1957, its provisions so far from being emascu- 
lated were then given current significance. 


In sum, Southern's arguments still cannot withstand the scrutiny 
of paragraph 5. So far from having a purpose or meaning to declare a 
"vested interest" in repeat sales, paragraph 5 is declaratory of the 
reverse, i.e., a provision which states that Southern has no vested in- 
terest in repeat sales unless it makes the sale. 


4. The Remaining Arguments of Southern Also 
Lack Merit. 
The remaining assertions advanced by Southern|may be shortly 
dismissed. The much vaunted second recital clause of the contract 
(Brief For Appellants, 27-28), which Southern seeks to import into the 
operative provisions of paragraph 1(a), misses the mark. The allusion 
to "said" lots in the termination provision of paragraph 1(a) unequivo- 
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cally refers to the immediately preceding provision of the paragraph, 
i.e., to the operative provision creating the exclusive, with its sole use 
of the word "lots” being ''700 lots." In those circumstances, if there 
was inconsistency between that interpretation and the recital clause, the 
recital clause would not prevail over the operative provisions of the 
contract. Crowell v. Gould, 68 App. D.C. 297, 96 F. 2d 569 (1938). But 
there is no inconsistency. Not only is the recital clause consistent with 
Lakewood's position,but it argues against Southern's. For having 
already used the word "lots" in the recital clause, the contract, on the 
one hand, avoids use of it in connection with what may be furnished from 
time to time and, on the other hand, again employs the word "lots" in 
connection with (1) the 700 which must be furnished and (2) the event 


which terminates the exclusive. 


Nor is it sound to argue (Brief For Appellants, 28) that the lan- 
guage “a minimum in any event, however, of 700 lots" is a mere paren- 
thetical reference, without significance to the substance of the contract. 
Quite the reverse, that language is the precise legal foundation upon 


which the contract is constructed, because it states the basic considera- 


tion flowing from Lakewood to Southern. Without it, Lakewood would not 
be obligated to furnish a single lot. That it was framed in the form of a 
parenthetical reference may cause amazement as to the manner in 
which Mr. Lerner had the contract drafted, but in no sense can this 
militate against its obvious substance and import. Finally, we do not 
assert that the word "lots" in the termination provision of the contract 
was used as a term/of art by the parties. We merely state that con- 
siderations of grammar, plain meaning and the sense of the parties as 
reflected by the contract and the business practicalities underlying it 
demonstrate that the point of reference of "said lots" in the termination 
provision is "700 lots.” 
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If There Is Any Doubt Concerning the Meaning of 
This Contract, That Doubt Must Be Resolved In 
Favor of Lakewood Because (1) the Contract Con- 
strued in the Light of the Admitted Negotiations 
Between the Parties Demonstrates That the Ex- 
clusive Agency Was To Terminate Upon the Sale 
of the 700th Lot and (2) Any Doubt in the Contract 
Should Be Resolved Against Southern, the 
Originator of the Contract. 


1. The Contract As Construed in the Light of the 
Admitted Negotiations Between the Parties 
Demonstrates That the Exclusive Agency Was 
To Terminate Upon the Sale of the 700th Lot, 


Although the negotiations between the parties conclusively estab- 
lish Lakewood's interpretation, we have deferred their consideration 
until this section of this Brief because of the technical question, raised 
by Southern in the Court below, as to whether or not they are permissible, 


interpretive aids -- which question need not be resolved if the Court 


agrees with the positions which we have previously advanced. After 
stating what these negotiations were, we shall demonstrate beyond ques- 
tion that they were admitted by Southern and that they are permissible 
interpretive aids which also conclusively support the judgment below. 


When agreement had been reached on the preliminaries, Lerner 
requested that he be given twelve to fifteen hundred lots in an exclusive 
agency (J.A. 34). That proposition was completely unacceptable to Mr. 
Brant. Bearing in mind the practical circumstances which delimited 
the kind of contract Lakewood could make, he "refused to tie himself to 
Lerner exclusively for such a number" of lots (J.A. 34-35). This matter 
was negotiated and it was finally agreed that Lerner would be furnished 
with, and have an exclusive upon, 700 lots (J.A. 35). The attention of 
the parties was then directed to the duration of the exclusive agency. 
Lerner stated that his exclusive agency should be protected in the event 
that circumstances did not permit his selling the minimum of 700 lots 
during the 1957 season. This matter was in turn negotiated and it was 
finally agreed that Lerner's exclusive agency would be protected by per- 
mitting him until April 30, 1958,to dispose of the 700 lots (J.A. 36). 
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This then was the essence of the negotiations between the parties 
which was incorporated by Mr. Lerner's attorney into the contract. 
They demonstrate, beyond question, that the exclusive agency was to 
terminate upon the sale of the 700th lot. 


The negotiations were fully set forth in this counsel's opening 
statement. As has been stated, Southern did not deny these negotiations 
even though Mr. Lerner was seated at the counsel table. Its only 
response was that the "negotiation[s] . . . were resolved in the con- 
tract, and . . . have been reduced . . . in writing" (J.A. 87). Realizing 
that Southern in no wise denied the negotiations, and pointing specifically 
to that admission on Southern's part (J.A. 104), this counsel stated to the 
lower court that, as matters then stood, the case could be disposed of as 
a matter of law. In the face of that clear challenge, and notwithstanding 
that it thereafter took the opportunity to make a supplementary state- 
ment to the lower court (J.A. 122- 125), . Southern again declined denial 
of the negotiations. Nor did it deny the negotiations in ‘its trial memo- 
randum subsequently submitted to the lower court before it took the 
case under advisement (J.A. 134-149). Thus, it is clear that the nego- 
tiations were in every respect admitted by Southern; it me rely took a 
technical position of "confession and avoidance" in reliance upon the 
parol evidence rule. We respectfully submit that that rule, which was 
born and perpetuated principally because of distrust for juries, Zell v. 


American Seating Co., 138 F. 2d 641, 644-645 (2d Cir. 1943), did not 


blind the lower court in its determination of what the parties meant and 
intended by the language used in the contract. 


We may accept the full force of the rule notwithstanding that this 
was a non-jury case. Still the rule purports to exclude evidence of 
negotiations “only when it is offered for the purpose of 'varying or con- 
tradicting’ the terms of an ‘integrated’ contract; it does not purport to 
exclude evidence offered for the purpose of interpreting and giving a 
meaning to those terms." 3 Corbin on Contracts, 8543, at 72 (1951). 
And there is respectable authority which holds that, regardless of what 
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would otherwise appear to be the "plain and clear"’ meaning of the con- 
tract, evidence of preliminary negotiations leading up to the signing of 
the contract is admissible to throw light upon the writing. See 3 Corbin, 
op. cit. supra, 8543. However, we need not go that far in this case. 
Certainly, if the language of the contract, together with its subject 
matter and the situation of the parties, do not "plainly and clearly" 
establish Lakewood's right to terminate the contract as it did, it cannot 
be said that the contract is not as consistent with Lakewood's interpre- 
tation as it is with Southern's. Under these circumstances, even the 


| 
most rigid application of the parol evidence rule will|admit evidence of 


the preliminary negotiations. Williston states that evidence of the nego- 
tiations may be admitted 
"If the words of the writing will express equally well 
the intention shown by the oral negotiations, and an- 
other intention. The negotiations may then be used 
to show the actual intention of the parties not to sub- 
ject them to a contract not expressed in writing, but 
to show that the words of the writing bear a particu- 
lar meaning." 3 Williston on Contracts, 8630, at 
1812-1813 (Rev. ed. 1936). 
Thus, in United States v. Bethlehem Steel Co., 205 U. S. 105 (1907), 
negotiations in the form of letters were admitted to show that a contrac- 
tual reference to penalties was really intended by the’ parties to be 
liquidated damages, the Court stating that the "language . . . [was] not 
wholly free from doubt . . . " Id., at 118. Accord: Progressive Furni- 
ture Co. v. Stoneville Co., 192 F. 2d 869 (4th Cir. 1951), where the con- 
tract provided for its "terminating three months after the termination 
of the present war with Germany" and defined “termination of the war" 
to mean "the time when an armistice is signed . . . or when hostilities 
. shall officially cease." The court held admissible evidence of ex- 
changes between the parties showing that they intended that “uncondi- 
tional surrender" was equivalent to capitulation by armistice. See also 
Restatement, Contracts, 8231 (1933). 
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Accordingly, we respectfully submit that the admitted negotiations 
between the parties -- which are wholly consistent with, and conclusively 
reinforce, the language of the contract -- may be considered as an aid 
to interpreting the contract. When so considered they establish beyond 
doubt Lakewood's right to terminate. 


2. If There Is Doubt In the Language of the Contract, 
If Should Be Construed Against Southern, the 
Originator of the Contract. : 

An additional canon of construction is applicable in this case if 
there is any doubt as to the meaning of this contract. Where residual 
doubt remains after considering the contract in the light of the other 
standards of interpretation stated above; the contract is construed 
against the party who chose that doubtful language. North American 
Graphite Corp. v. Allan, 87 U. S. App. D. C. 154, 157, 184 F. 2d 387, 
390 (1950); 3 Corbin, op. cit. supra, 8559. Although this contract was 
admittedly drawn by Lerner's attorney (J.A. 37, 90), Southern claims 
that the rule should not be applied because it is "generally" reserved 
for situations in which the contract contains "an 'unconscionable' or at 
least an ‘unreasonable' provision, and the court feels that the attention 
of the party whom it affects adversely was not clearly called to it," and 
Corbin is cited to that effect (Brief For Appellants, 30-31). We are 
perfectly content with this statement of the rule, for we feel that, if 
Southern felt that this contract originally meant what it now claims, it 
should have indeed directed Lakewood's attention to the provisions 
which are in such utter and complete defiance of the true intent of the 
parties. The provisions then become "unconscionable" and "unreason- 


able" in every sense of those words. 


Southern also claims that the rule has no application because 
Lakewood made whatever changes in the contract it deemed necessary. 
But Southern neither states nor demonstrates that Lakewood made any 
changes in the operative provisions of paragraph 1(a) of the contract 


which created and provided for the termination of the exclusive agency /® 


“ The last sentence of paragraph 1(a) does not relate to the creation or 
termination of the exclusive agency. 
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The objection fails to recognize the policy of the rule which favors the 
party who "merely assented" and is directed against the one who gener- 
ated the doubt and thus was principally able to remove it. 3 Corbin, op. 
cit. supra, 8549, at 149. The rule does not require that a party must 
anticipate, when he assents to the language of a proposed contract in the 
good-faith conviction that it correctly reflects the true intent of the 
parties, that the sponsor of the language may later take a position con- 
trary to what the parties had agreed. 


CONCLUSION 


For the foregoing reasons, it is respectfully submitted that the 
judgment and order of the lower court should be affirmed. 


Respectfully submitted, 


DAVID G. BRESS 
LEONARD BRAMAN 
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APPENDIX 


1. The pertinent legislative history of the Federal Declaratory 
| 


Judgments Act. 


Senate Report No. 1005 (73rd Cong., 2d Sess.) refers to previous 
hearings (70th Cong., 1st Sess.) conducted on a comparable federal 
declaratory judgments act (H.R. 5623). The Senate Report states that 


"In those hearings will also be found an extended list 
of typical cases, in which the declaratory judgment 
has been invoked, prepared by Professor Borchard 
of Yale." Id., at 2. 


That list appears on pages 47-54 of those hearings and is entitled "List 


of Typical Declaratory Judgment Cases." One of the cases cited and 


quoted (at pp. 49-50) is Girard Trust Co. v. Tremblay Motor Co., 291 
Pa. 507, 140 Atl. 506 (1928). In that case, a judgment was rendered 


declaring that defendant-lessee had, by its conduct, previously aban- 


doned its lease with the plaintiff-lessor. The court recognized, as fol- 
lows, that the defendant had already undertaken definitive conduct which 
gave rise to a traditional cause of action: 


. had the parties seen fit, they could have had 
i help of a judicial declaration of their respective 
rights and liabilities before taking a definite stand 
amounting to an ultimatum on each side and asking 
for declaratory judgment on that state of fact [ sic] ." 
Id., 140 Atl., at 513. 


Yet the court did not hesitate in granting the requested declaratory relief. 
In the same hearings, at pages 20-21, Professor Borchard cites the case 
of Millet v. Van Heeck & Co. [1920], 3 K. B. 535, which involved a suit 
for declaratory judgment where the plaintiff requested a declaration that 
it had properly terminated its contract with the defendant. 


2. The Advisory Committee Note to Rule 57 of the Federal Rules 
of Civil Procedure. 


In its original note to Rule 57, the Advisory Committee states, as 
follows: 
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The fact that a declaratory judgment may be 
granted ‘whether or not further relief is or could 
be prayed’ indicates that declaratory relief is alter- 
native or cumulative and not exclusive or extra- 
ordinary |... A declaration may not be rendered 
if a special statutory proceeding has been provided 
for the adjudication of some special type of case, but 
general ordinary or extraordinary legal remedies, 
whether regulated by statute or not, are not deemed 
special statutory proceedings. 


"When declaratory relief will not be effective 
in settling the controversy, the court may decline to 
grant it. But the fact that another remedy would be 
equally effective affords no ground for declining 
declaratory relief... Written instruments .. . 
may be construed before or after breach at the peti- 
tion of a properly interested party. . . " Advisory 
Committee Note of 1937 to Rule 57 (emphasis added). 


3. Supreme Court cases involving declaratory relief in circum- 
stances involving wholly consummated conduct. 

Partmar Corp. v. Paramount Theatres Corp., 347 U. S. 89 (1954) 
(plaintiff-lessor purported to terminate its lease with defendant prior to 
its institution of suit for declaratory relief); Aetna Life Insurance Co. v. 
Haworth, 300 U. S. 227 (1937) (having refused to pay disability benefits 
under its policies with the defendant-insured, the insurer sought a 
declaration that defendant was not totally and permanently disabled; the 
absence of such a condition would require the conclusion that the poli- 
cies had already lapsed by reason of non-payment of premiums); United 
Public Workers v. Mitchell, 330 U. S. 75 (1946) (Court declined declara- 
tory relief in regard to eleven plaintiffs who were challenging the validity 
of the Hatch Act, but held that twelfth plaintiff was entitled to declaration 
since he alleged that he had already committed acts in violation of the 
statute). 


4. Decisions of the Federal courts of appeals where parties had 
taken the "liability-fixing" step. 


Stephenson v. Equitable Assurance Society, 92 F. 2d 406 (4th Cir. 
1937) (right of plaintiff-insured to declaration that defendant-insurance 
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company had wrongfully terminated his policies upheld by Chief Judge 
Parker); American Type Founders, Inc. v. Lanston Monotype Mach. Co., 
137 F. 2d 728 (3d Cir. 1943) (plaintiff seeks declaration that it had 
validly terminated contract with defendant); Chase National Bank v. 
Citizens Gas Co., 113 F. 2d 217 (7th Cir. 1940) (plaintiff asked, inter 
alia, for declaration that defendant city had improperly terminated its 
lease); National Pigments & Chemical Co. v. C. K. Williams & Co., 94 
F. 2d 792 (8th Cir. 1938) (for declaration that plaintiff had not breached 
its contract and that defendant's termination was, therefore, improper). 


5. The Uniform Declaratory Judgments Act. 


The Advisory Committee in its original note to/Rule 57 states that: 


", . . the Uniform Declaratory Judgments Act affords 
a guide to the scope and function of the federal act." 


Section 2 of the Uniform Act? states that an interested party "may 
have determined any question of construction or validity arising under 
. - - [a] contract," and Section 3 of the Act provides that "A contract 
may be construed either before or after there has been a breach there- 
of"* (emphasis supplied). 


6. State cases under the Uniform Act involving actions where 
plaintiff seeks declaration that he has validly terminated his contract 


with defendant. 


Tolle v. Struve, 124 Cal. App. 263, 12 P. 2d 61 (1932) (lease); 

UFA Films v. UFA Eastern Division Distribution, Inc., 134 Misc. 129, 
234 N.Y.Supp. 147 (1929), aff'd. sub nom., UFA Films v. Brill, 226 App. 
Div. 869, 235 N.Y.Supp. 902 (1929) (royalty contract); American 
Motorists’ Ins. Co. v. Central Garage, 86 N. H. 362, 169 Atl. 121 (1933) 
(automobile insurance policies); Wilson v. Owen, 261 S. W. 2d 19 (Mo. 
Sup. Ct. 1953) (easements); Wood v. Ozark Pipe Line Co., 142 Kan. 333, 
46 P. 2d 614 (1935) (contract to supply gas). 


z The provisions of the Uniform Act may be found in 9A Uniform Laws An- 


notated; Borchard, op. cit. supra, at 1039-1041; and 6 Moore, op. cit. supra, 
857. 02[1], at 3005-3007. 
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7. State cases under the Uniform Act where the plaintiff seeks 
declaration that defendant has improperly terminated his contract. 

Columbia Pictures Corp. v. De Toth, 26 Cal. 2d 753, 164 P. 2d 
217 (1945) (services contract); McNally v. Moser, 210 Md. 127, 122 A. 
2d 555 (1956) (lease); Groves v. McDonald, 223 N. C. 150, 25 S. E. 2d 
387 (1943) (contract for services); Friedlander v. Stanley Productions, 
24 Cal. App. 2d 677, 76 P. 2d 145 (1938) (manager's contract); Kansas 
Electric Utilities Co. v. Bowersock, 109 Kan. 718, 202 Pac. 92 (1921) 
(contract to supply water power); Anderson v. Cliff Gold Mining Co., 
47 Wyo. 349, 38 P. 2d 334 (1934) (contract to mine gold). 


8. Catalogue from Borchard of declaratory relief involving other 
instances analogous to the case at bar. 


Borchard adverts to the following circumstances where declaratory 
relief is proper: (a) to determine the validity of bonds, Borchard, op. 


cit. supra, 511-514; (b) declaration that plaintiff is not a debtor of defen- 


dant, Id., at 18-19, 49; and (c) declaration that plaintiff has validly 
rescinded his contract to buy land from defendant, Id., at 588. 


[ Filed November 19, 1957] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAKEWOOD PARK CORPORATION, ) 
a Florida Corporation, ) 
Continental Building, ) 
1012 Fourteenth Street, N. W., ) 
Washington, D. C., ) 
Plaintiff, 

v. ) Civil Action No. 2725-57 
SOUTHERN PARKWAY CORPORATION} 
a Maryland Corporation, ) 
) 
) 
) 
) 


c/o T. N. Lerner, President, 
6406 Georgia Avenue, N. W., 


Washington, D. C., 
Defendant. 


MOTION TO DISMISS 


The defendant, Southern Parkway Corporation, a Maryland corpo- 
ration, respectfully moves the Court to dismiss the above-entitled action 
and as grounds therefor says: 

1. The plaintiff is a foreign corporation; that is to say, itisa 
corporation organized and existing under and by virtue of the laws of the 
State of Florida, as shown on the face of its complaint filed herein. 

2. The plaintiff is maintaining an office and doing business in the 
District of Columbia, as shown by the affidavits of Melvin Schutz, J. W. 
Robertson, Jr., and Theodore N. Lerner, attached hereto and filed here- 
with, and as also shown by the exhibits attached to said affidavits. 

3. The plaintiff has not been issued a certificate of authority to 
transact business in the District of Columbia as a foreign corporation, 
as shown by the certificate of Alfred M. Goldstein, Superintendent of 
Corporations for the District of Columbia, attached hereto and filed 
herewith. 

4. And for other reasons apparent of record. 


/s/ Arthur J. Hilland 


ARTHUR J. HILLAND 
902 Shoreham Buildi 
Washington 5, SuCaae 


[ Filed March 25, 1958] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LAKEWOOD PARK CORPORATION, 
a Florida corporation, 


Plaintiff 
vs. Civil Action No. 2725-57 
SOUTHERN PARKWAY CORP., 
a Maryland corporation, 
Defendant 
and 


INDRIO LAND CORPORATION, et al. 


Additional Defendants on 
Counterclaim 


ORDER FOR SEPARATE TRIAL OF COUNT I 
OF COMPLAINT AND TO ADVANCE FOR PRETRIAL 
AND TRIAL THEREON 


Upon consideration of plaintiff's Motion For Separate Trial of 
Complaint For Declaratory Relief And To Advance For Early Trial 
Thereon, and the Court having considered the opposition of defendant 


Southern Parkway Corp. thereto, and after oral argument in open Court 
on the 19th day of March, 1958, it is this 25th day of March, 1958 __ 


ORDERED that the aforesaid motion be, and it is hereby, 
granted as to Count I of the complaint which is advanced as to pre- 
trial and trial. 


/s/ R. B. Keech 
JUDGE 


[ Certificate of Mailing] 


THIS AGREEMENT made thie Zag cay of Octeder, 1986, 
by and between SOUTHERN PARKWAY CORP., a Maryland cerpecatétn, 


hereimafter called the “Broker” and LARBMOW PARK GCORBGRITIGN, 
a Tho cits __corporation, hereinafter called the meeiier*, 

WERBAS, the Broker is 0 Guly ideensed seal estete 
broker, maiataine am office in the Distsict ef Colambia, ent ta } 
otherwise engaged in the sale of real estate in the States 
Maryland, Virginia aad the District ef Columbit, end elisouhere;: 
aad 

WHEREAS, the Seller is the owner of tracts ef land; 
residences in various stages of construction, located im and ka 
as Lakewood Park, a real estate subdivision of Ft. Pierce ,Pilerid 
eaid tracts of land to be subdivided into and sold as lets, ox 
to be sold as lots with improvements thereon, in varying stages 
of construction, completed or to be completed; and 

WHEREAS, the Broker desires to sell the aforessiéd 
with improvements existing or to be built thereon aad the elles 
de desirous of engaging the services of said Broker fer eugh 
poses upon the terms and conditions hereinafter set ferth, 

NOW, THEREFORE, in consideration of the preniees end 
of the mutual covenants, conditions and agreements herein come 
tained and to be performed by the parties hereto, the eaid pare 


“ 


[ | 
| 


ae 
‘ 
: 
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ties de hereby agree as follows: 

1. (a) The Seller does hereby irzevecably grant te | 
the Broker the sole: and exclusive cight te sell the real estate 
described in unit and block aumbers as frem time to tine te be 
furniched by Seller, (a minimum, in any event, however, of 700 
lots), 11 im said Lakewood Park Subdivision, Ft. Pierce, Pies 
This exclusive agency does not apply to Seller in connection wit 
sales made by Seller in Florida net—daveiving—_peoepeetive-pure 


ay 
48 
[ 


a 
| 
+ 
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This said exclusive right of sale shall begin upon the 
execution hereof and shall terminate upon the sale of the last 
of said lots and/or improvements, or on April 30, 1958, whichever 
date shall first occur. 

(b) In the event the properties aforesaid are not sold 
prior to the expiration of the term aforesaid, then and in such 
event the Broker shall be deemed to have a general listing for 
the sale of said properties and this listing shall be subject to 
prior sale and increase in price. 

(c) If, during the period of the exclusive right of 
sale aforesaid, said properties, or any part thereof, shall be 
sold, traded or exchanged, by any party, except Seller, acting 
as aforesaid, or if the Broker shall present to the Seller bona 
fide offers for the purchase of said properties, or any of then, 
at the price and upon the terms fixed by Seller, and as herein 
described, or upon any other price or terms approved by Seller, 
then the Seller shall pay to the broker the agreed commission 
as hereinafter stated. 

(4) The exclusive right of sale provided shall apply 
only to the States of Maryland and Virginia, and the District of 
Columbia.. 

2. (a) Seller shall deliver to Broker plats indicating 
thereon the prices of the lots to be sold by Broker. All of 
said lots shall be sold for a minimum down payment of 5% of total 
price and a monthly payment of not less than 2% of the unpaid 
balance, and the contract of sale for the purchase of said lots 
shall be attached hereto, signed by the parties and made @ part 
hereof. 

(b) Prices ot improved property, without lots, are 

as follows: Two-bedroom house - $6,350.00; three-bedroom house 
$7,250.00. Seller has privilege of increasing these prices on 


written notice to Broker. 
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improvements are to be constructed, commission shall be paid to 
} the Broker aK YE rate of 4 Aa each two bedroom house | 


sold, and $£Z_—lesetepon ¢ the sale of each three bedroos house, 
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3. There shall be paid to the Broker as commission for 
the sale of the unimproved lots aforesaid the sum of\fifteen 


percent (15%) of the total sales prices thereof, which commission | 


shall be payable as follows: 


(a) 10% to Salesmen;and 5% to Broker. 
(b) Upon receipt of down payment there shall be 


| paid to the Broker fifty (50h) percent thereof up to the full 


amount of commission due. 

(ce) Upon receipt ef monthly payments there snall 
be paid to the Broker fifty (50%) percent thereof until full com- 
mission is peid to the Broker. 

(4) Payment of commission shall be made on the 
10th day of each month for all commissions earned through the 


} end of the preceding month. 


On improved property, in addition to the regular 
commission of 15% of the sales price of the lot on which the 


said cosimissions to be payable in cash at time of ‘settlement. 


4 The Seller, after ratification of any sales con- 


i tracts, shall keep all records and handle all correspondence in 
i contact thereafter with the purchasers, and Seller will collect 


| @11 payments from purchasers on acceunt of their sales contracts, 


and with the commission check shall render a statement to the 


1 Broker of a11 collections and receipts on account of said sales 
fcomtracts. Broker shall have the right to make periodic inspec- 


ition of Seller's records pertaining to sales either personally 


jor through its accountant, 

| 

| Im the event any purchaser of any lot, after 
lvisiting the lot, within mimety days after purchase thereef shall 
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become dissatisfied with his purchase and requests the retura of 
his purchase price, the said purchase price shall be returaed to 
him by the Seller in full and without any deduction therefrom, 
and im any such event, the commission paid to Broker shall be 
refunded by Breker.. 

The Broker is authorized to sell to purchasers lots or 
improved properties for all cash, at a Sh discount, if the pur- 
‘chaser is required by hiscontract to pay all cash withia six 
months after purchase, same shall be deemed a cash sale and pur- 
chasers shall be entitled to such 9% discount on the unpaid belan¢e. 

5. The sales contract shall provide for the payment o 
no interest for the first sixty days after execution and, there- 
after, shall bear interest on the unpaid balance at the rate of 

Ifany of the purchasers, who were originally sold 
property by the Broker, buys am additional lot or lots, or house 
or heuses through the Southern Parkway Corp., during the period 
ending April 30, 1958, saidCorporation will receive fifteen per- 
cent (15%) of the sales pricen = = 

6. Broker is authorized by Seller to make, represent 


and repeat to purchasers such representations as have heretofere 
been made to Broker by Seller, and as are contained or indicated 


in any of the Seller's past, present or future literature, cor- 
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respondence, brochures, tape recordings and as contained in the 
attached memorandum marked Exhibit "A", and made a part hereof, 
and Seller will indemnify and save harmless the Broker, including 
payment of attorney's fees and other costs of litigation, in the 
event of any action against Broker alleging that any of the afore 
mentioned representations are untrue, but the defense of aay of 
such actions shall be tendered to Seller if requested by it.Broke 
including Southern Parkway Corp. will save the Seller 


harmless and indemnify him, including attorney's fees and litiga 
tion costs, in the event of any action against Seller wherein the 
Court (with or without jury) finds that the Broker or his agent 
is guilty of fraud, misrepresentation or deceit, where such 
fraud, misrepresentation, or deceit is not predicated upon state 
ments made or furnished by Seller as aforesaid. 

7. The Seller shall bear all expense and do everything 
necessary to comply with, and qualify under and assist the broker 
to comply with, and qualify under the laws of the State of Florida 
pertaining to out-of-state sales of real estate. 

8. All deposits subject to payment of commission as 
aforesaid, shall be paid over to Seller by the Broker and, where 
necessary to be refunded to purchaser by reason of any matter 
whatsoever, the full amount of said deposit shall be promptly 


refunded to purchaser by the Broker. 
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9, The Seller shall bear, and pay for all of the 
Broker's expenses in connection with the sales of the lots and 
houses aforesaid and no deduction shall be made from any of the 
broker's commission on account of any such expenses. These ex- 
penses shall include, but not be limited to office rental, tele- 
phone, advertising and advertising agency, plaques, etc., pro= 


viding, however, that all or any of said expenses shall be first 


i : 


authorized in writing by either Edmund Brant, James Abramson,or 
Archie Zinnamon. The advertising and advertising agency expenses 
aforesaid may be contracted for in by Broker in the name of the 
Seller but such e xpenses shall be paid for direct by Seller, 
after written authorization as above. 

10, Attached hereto as Exhibit " ‘",and signed by the 
parties hereto, is form of sales contract to be used by Broker 
in connection with the sales of the properties described herein. 


IN WITNESS WHEREOR, the parties hereto have hereunto 


-? 
C2. 
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set their hands and seals on the day and year first hereinabove 


written. 


SOUTHERN PERKWAY CORP. a 
Y, Ld 
8 CMT hy EF 


esiden 


\ 


LAKEWOOD PARK CORPORATION 


By Ce ey pts a 
Yecretary residen 


If any of the purchasers who are sold property by the broker come down 

to Florida and buy an additional lot or lote, such an additional purchase 
will be free of any commission to the broker. 

Any reservations taken, in writing, by the broker, accompanied by a 
deposit which is converted into a firm sale, in writing, by the salesman 
in Florida, then, in this event, a 74% (seven and a half percent) commise- 


Lon wilt be paid-to-the broker,-of which the salesman will receive one- 


half (%). 


LAKEWOOD PARK CORPORATION 


BY Cie eit ee Boesd) 
esident 


Exhibit "c" 


February 5, 1957 


Mr. Theodore Lerner 
Lakewood Park Estates 
1012 = 14th Street, N.W. 
Washington, D. C. 


Dear Ted: 


This will oonfirm my understanding regarding 
the increase of commtéesions on certain sales made by 
the salesmen. Where a Salesman closes a deal and obtains 
a signed agreement for deed and a deposit at a prospect's 
residence, we will pay be an additional 2 1/2 percent.. 
We will not pay the 2 1/2% where the sale is closed 
4n the office or at the customer's place of business. 


In addition to the above, we will also pay a 
bonus of 2 1/2% commission on the sales price on any lot 
sold in the following blocks: 


Blocks 44, 45, 53, 54, 55, 66, 68, 69, 70, 


71 and 82. 


It is my understanding that these bonuses or 
supplemental commissions are to be paid to the sales- 
men, your override of 5% remains the same. It is 
specifically understood that either or poth of the 
above bonuses may be cancelled at any time upon a 


2hehour notice by me. 
Very truly yours, 


LAKEWOOD PARK ESTATES 


/ef Edmund Brant 
Mund brant, Pres., 


a 4 
{| Page 3 of Original Contract | 
3. There shall be paid to the Broker as commission 
for the sale of the unimproved lots aforesaid the sum of twelve 
and one-half percent (12-1/2%) of the total sales prices thereof ,| 
which commission shall be payable as follows: 

(a) 7-1/2% to Salesmen; and 5% to Broker. 

(b) Upon receipt of down payment there shall be 
paid to the Broker fifty (50%) percent thereof up to the full 
amount of commission due. 

(c) Upon receipt of monthly payments there shall 
be paid to the Broker fifty (50%) percent thereof until full com- 
mission is paid to the Broker. 

(d) Payment of commission shall be made on the 
1uth day of each month for all commissions earned through the end 
of the preceding month. 

On improved property commission shall be paid to the 


wosy 


Broker at the rate of $250.00 for each two bedroom house sold,and 
$300.00 on the sale of each three bedroom house, said commissions 


to be payable in cash at time of settlement. This commission is 


based on house and-lot; otherwise, the 124% commission on lot 


will be deducted from above commission. 


4. The Seller, after ratification of any sales con- 


s 


tracts, shall keep all records and handle all correspondence in 


contact thereafter with the purchasers, and Seller will collect 


m : 
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all payments from purchasers on account of their sales contracts, 
and with the commission check shall render a statement to the 
Broker of all collections and receipts on account of said sales 
comtracts. Broker shall have the right to make periodic inspec- 
tion of Seller's records pertaining to sales either personally 
or through its accountant. 

j In the event any purchaser of any lot, after visit- 


ing the lot, within ninety days after purchase thereof shall 


6-11 . are 
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becone dissatisfied with his purchase and requ«sts the retera of 
purchase price, the said purchase price shall be returaed te 
by the Seller im full and without any deduction therefrom, 
in any such event, the commission paid to Broker she.1 be 
‘refunded by Broker. 

The Broker is authorized to sell to purchasers lots or 
improved properties for all cash, at a 5% discount, if the pure 
chaser is required by his contract to psy 811 cssh witbin six 
months after purchase, same shall be deemed @ cash sele and pur- 
chasers shall be entitled to such 5% discount om the unpsid bal- 
ance. 

5, The sales contract shall provide for the payment 
of no interest for the first sixty days after execution and, therg- 
after, shall bear interest on the unpaid balance at the rate of 
Sh. 

If any of the purchasers, who were originally seld 
property by the Broker, buys an additional lot or lots, or house 
or houses through the Southern Parkway Corp. during the period 


me pine eke) yy 1958)- suid ‘Corporation WAtAS receive. btmaaketate SSaSISAAAEARACION ohare 


Cees Ot the seles price. 

6. Broker is authorized by Seller to make, represent 
and repeat to purchasers such representations as have heretofore 
been made to Broker by Seller, aad as are contained or indicated 
in any of the Seller's past, present or future literature, cor- 
respondence, brochures, tape recordings and as contained in the 
attached memo marked Exhibit “A, and made @ part hereof, and 
Seller will indemnify amd save harmless the Broker, including 
payment of attorney's fees and other costs of litigetion, in the 
event of any action against Broker alleging thet aay of the afore 
mentioned representations are uatree, but the defense of any of 
such actions shall be tendered to Seller if requested by it. 
Broker, including $outherm Parkway Corp., will save the Seller 
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harmless and indemnify him, including attorney's fees and liti- 


gation costs, in the event of any action against Seller waereia 
the Court (with or without jury) finds that the Broker or his 
agent is guilty of fraud, aiecoprssenteti on or deceit, where 
such fraud, uiorepresentation,/deceit is not predicated upen 
statements made or furnished by Seller as aforesaid. 

8. All deposits subject to payment of commission as 
aforesaid, shall be paid ever te Sélier by the Broker and, where 
necessary to be refunded te purchaser by reason of any matter 
whatscever, the full amount ef stid deposit shall be promptly £@e 
funded to purchaser by the Broker. : 

9. The Seller shall bear, and pay for all of the 
Broker's expenses in ceanection with the sales ef the lets and 
houses aferesaid and 20 deduction shall be made from any ef the 
peoker's commission en account of any such expenses. These ¢X~ 
penses shall include, but not be limited to office reatal, tele- 
phome, advertising and SEAESAOANG agency, plaques, etc., Pre 


iF viding, however, that 011/of f 2aid expenses shall be first author- 


ized in writing by either Edmund Brant, James Abransea, OF Archie); 
Zinnamon. The advertising and advertising ageacy expenses efere~- 

gaid may be contracted for im by Broker in the name of the Seller 

but such expenses shall be paid for direct by Seller, after writ- 

ten authorization as above. 

10. Attached hereto as Exhibit * “, and signed by 
the parties hereto, is form ef sales contract to be used by 
Broker in connection with the sales ef the properties described 
herein. 

IM WITMRSS WEERROF, the pexties hereto have Kereunte 
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REPLY BRIEF FOR APPELLANTS 


INTRODUCTION 


In this reply brief the appellants will not attempt either 
to repeat or to restate the arguments already set forth at 
some considerable length in their main brief (hereinafter 
cited as: S. Br.). They will deal only with new arguments 
advanced on behalf of the appellee, and with the specific 
matters in the brief of the appellee (hereinafter cited as: 
L. Br.) which seem in most urgent need of correction. 
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REPLY TO JURISDICTIONAL STATEMENT 


In its ‘‘ Jurisdictional Statement’’ (L. Br. 1-3) the appel- 
lee raises a question as to the jurisdiction of this Court 
to entertain this appeal at the present time. Specifically, 
the appellee expresses doubt as to whether the trial judge 
has made a sufficient certification of appealability as re- 
quired by Rule 54(b) of the Federal Rules of Civil Pro- 
cedure whenever, as in the instant case, a judgment is 
rendered on one of multiple claims. Rule 54(b) specifies 
that such a judgment will be appealable only if two things 
occur in the court below. First of all, there must be a deter- 
mination that there is no just reason for delaying the 
appeal. Secondly, there must be a direction for the entry 
of judgment. 


In this case there was without doubt the express direc- 
tion, required by Rule 54(b), that judgment be entered. 
The court below used the following language: 


‘‘The motion for summary judgment is granted. 
‘<And that is in pursuance to the Order and Judg- 


ment on Count I of the Amended Complaint, which was 
tendered by the counsel for the plaintiff, and which 
will be filed. 


ce ee 


“<The Order and Judgment of the Court will be filed 
as of this date.’’ (J.A. 151) (Emphasis added.) 


The only question then of the appealability of this ruling 
below is that of whether there was a sufficient determination 
by the lower court that there was no just reason for delay- 
ing the appeal. While appellants recognize that such deter- 
mination must, by the terms of Rule 54(b), be ‘‘express,”’ 
they do not accept the implication of appellee’s ‘‘Jurisdic- 
tional Statement’’ that no express determination occurs 
unless the trial court uses the specific language of Rule 
54(b). On the contrary, they submit that it is not necessary 
for such an ‘‘express determination’’ to parrot the words 
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of Rule 54(b). As Judge Clark of the Second Circuit put 
it in his concurring opinion in Republic of Italy v. De 
Angelis, 206 F. 2d 121, 132 (C.A. 2 1952): 


“¢(W)hile the judge did not make a finding of finality 
in the very words of the rule, he did so in substantial 
effect °° * . His intent being so clear, it would be boot- 
less to send it back for a better formulation of the 
appeal formula.’’ 


In the instant case, while it is true that the trial judge 
did not use ‘‘the very words of the rule,’’ the appellants 
submit that he did make the ‘‘express determination’’ that 
an appeal should be allowed at the present time. At the 
very moment that the trial judge rendered his ruling below, 
he stated to counsel for appellants: ‘‘(Y)ou can pursue 
any further remedy that you desire.” (J.A. 152) A few 
moments later, the judge repeated his statement: 


‘‘Any procedure that you may determine to take, I 
think it is proper for you to do so.’’ (J.A. 152) (Em- 
ded.) 


phasis ad 


In view of these expressions by the trial judge, the appel- 
lants maintain that there has been a sufficient compliance 
with the requirement of Rule 54(b), and that this Court 
does have jurisdiction at the present time to hear this 
appeal. 


Even if this Court should reject the argument of the 
appellants that there was sufficient compliance with Rule 
54(b) below, it would not necessarily follow that this appeal, 
as appellee suggests, must be dismissed. 


“‘How then should an appellate court treat an appeal 
from an adjudication that is interlocutory due to the 
absence of a certificate? * * * (T)he appellate court 
may allow the district court to cure the deficiency, if 
it so desires, by the entry of a nunc pro tunc order 
making the ‘express determination’ and the ‘express 
direction.’ ’? 6 Moore, Federal Practice 268. 
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This statement in Moore’s Federal Practice is based upon a 
decision of this Circuit, Vale v. Bonnett, 191 F. 2d 334 
(C.A.D.C. 1951), where during the oral argument it was 
discovered that Rule 54(b) had not been complied with. 
After the argument was concluded, the appellant was per- 
mitted to file an order obtained from the District Court 
correcting and amending its earlier order so that an express 
determination that the order was appealable was made 
nunc pro tunc. While the appellants do not concede that 
an ‘‘express determination”’ is lacking in this case, in the 
event that this Court should disagree with their position, 
the appellants suggest that they be allowed to file with the 
Court after oral argument an order correcting the original 
order nunc pro tunc. Appellants make this suggestion be- 
cause neither party to this appeal has any doubt that the 
trial judge was disposed to enter just such an order at 
the time he made his ruling. ‘‘ Although the required cer- 
tificate under Rule 54(b) was not expressly entered, the 
lower court appeared quite disposed to do so.”? (L. Br. 2) 


The only point of controversy between appellants and 
appellee in this regard is that the appellants believe that 
the trial judge not only was disposed to allow an immediate 
appeal, but that he translated into action this disposition. 


REPLY TO COUNTERSTATEMENT OF THE CASE 


In its ‘“‘Counterstatement of the Case’? (L. Br. 3-8), the 
appellee treats as established its own version of three im- 
portant areas of factual dispute below. First, it details in 
Part A of its counterstatement its story of the negotia- 
tions leading up to the contract. Secondly, the appellee 
presses now upon this Court, in Part C of its counter- 
statement, its contention that under the contract it had an 
unlimited right to withdraw at any time any lots listed 
with Southern. Finally, the appellee spins once again, in 
Part D of its counterstatement, its tale of wrongdoing on 
the part of Southern in its conduct of the agency. To 
establish these ‘‘facts,”’ it relies on references to the highly 
partisan opening statement of its counsel in the court below, 
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and it now insists that each and every one of the sweeping 
assertions of fact on its behalf by its counsel must be 
deemed as established on this appeal. 


It must be remembered, however, that this case was 
decided below as a matter of law at the conclusion of the 
opening statements by counsel for each side. In each of 
the factual areas mentioned above, there was and still is 
a sharp dispute between the parties. No testimony was 
taken by the lower court to resolve this dispute. There- 
fore, it must follow that the trial judge did not feel it 
necessary to resolve questions of fact in order to reach 
his decision; in other words, that the lower court based 
its ruling solely upon the language of the contract itself. 


Two occurrences during the rendering of his judgment 
fortify the conclusion of the appellants that the trial judge 
did not rely upon the negotiations between the parties, the 
much-disputed withdrawal right, or any alleged misconduct 
on the part of Southern in the operation of the agency. 
First of all, the judge himself declared that he was basing 
his ruling upon the language of the contract itself. 


““(T )he contract * * * is not rendered ambiguous by 
the fact that the parties do not now agree upon the 
proper construction to be given to it. 


‘“They were deliberately entered into, the language 
ts clear, and its meaning can be determined from a con- 
sideration of the simple and harmonious facts with 
which they deal.’’ (J.A. 151) (Emphasis added.) 


Secondly, a colloquy at the time the judgment was rendered 
between the trial judge and counsel for the appellants will 
illustrate that the judge was not accepting the version of 
one side or the other on the facts: 


‘‘Mr. Hilland: If your Honor please the order re- 
cites that: 


It appearing to the court that the interpretation 
of the said contract * * * presents only a question 
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of law and no material issue of fact is in dispute 
in relation to the meaning of said contract, 


I don’t think that statement of fact is correct. 


‘The Court: Well I do think it is correct, and you 
can pursue any further remedy that you desire. * ° ° 

“‘Mr. Hilland: Well I did want to point out just 
that, your Honor. 


“<The Court: That has not been done inadvertently.”’ 
(J.A. 152) 


In this colloquy we see counsel for the appellants expressing 
the fear that the trial court, in ruling in favor of the 
appellee, had adopted the appellee’s much-disputed version 
of the facts, and pointing out to the judge that it would be 
necessary to take testimony and to credit that testimony 
before such a ruling could be made. And we see the trial 
judge stating that he did feel that he could rule on the 
contract on the basis of the language in the instrument 


itself without taking any testimony and without resolving 
factual disputes between the parties. Therefore, it is not 
open to the appellee on this appeal to contend that the 
trial court, without taking any testimony whatsoever, based 
his ruling upon the opening statement by its counsel of 
the facts which the appellee hoped to prove. 


The appellants submit that this appeal must be resolved 
one way or the other on the basis of the facts set forth 
in their own “‘Statement of the Case.’’ (S. Br. 2-6) This 
statement is accurate, and it is fair to both sides. The 
counterstatement of the appellee, on the other hand, in- 
trudes into this appeal matters unresolved by the court 
below and can only divert attention from the real legal 
issues before this Court. 


The appellants see in this effort by Lakewood to drag 
into this appeal these three red herrings (the negotiations, 
the withdrawal practice, and the misconduct) a growing 
realization on its part that the ruling below simply cannot 
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be supported by the language of the contract. The appellee, 
therefore, now makes in its counterstatement a desperate, 
last-ditch effort to salvage the ruling in its favor below by 
trying to sell to this Court the proposition that the trial 
judge based his ruling on the basis of facts which were in 
controversy. The appellee ignores, or seeks to draw atten- 
tion away from, the fact that no testimony was taken in the 
court below to resolve these disputed matters. 


REPLY TO APPELLEE'S ARGUMENT I-A 


Lakewood’s Argument: The issue raised by Count I of 
Lakewood’s complaint is identical with the issue raised 
by Count II of Southern’s counterclaim. The order of the 
District Court in form advances for trial only Count I of 
Lakewood’s complaint. In substance, however, since the 
issues raised by that count are the same as those raised by 
Count II of the counterclaim, the counterclaim was also 
advanced for trial. ‘<The issue of liability raised in the 
counterclaim adhered to the declaratory portion of the 
complaint and, when the latter was separated, it carried 
with it the identical issue raised in the counterclaim.’’ 
(L. Br. 11) (Emphasis added.) Therefore, when the trial 
judge ruled on the merits, he ruled at once upon Count I 
of the complaint and Count II of the counterclaim. 


Southern’s Reply: The argument that Count IT of South- 
ern’s counterclaim ‘‘adhered’’ to Count I of Lakewood’s 
complaint is fallacious for four reasons. 


First of all, a reference to the order of the lower court 
advancing this case for trial immediately reveals that only 
Count I of Lakewood’s complaint was advanced. The 
order makes no mention of Count II of Southern’s counter- 
claim. It is captioned ‘‘Order for Separate Trial of Count 
I of Complaint and to Advance for Pretrial and Trial 
Thereon.”” (L. Br. S-2) (Emphasis added.) Moreover, 
the body of the order recites: 


“Count I of the Complaint * * * is advanced as to 
pretrial and trial.”” (L. Br. S-2) 
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This order was entered on the motion of Lakewood. The 
draft of the order was prepared by Lakewood and sub- 
mitted to the court for its signature. If Lakewood wanted 
to advance not only Count I of its complaint, but also Count 
TI of Southern’s counterclaim, it would have been a simple 
matter for it to have made a motion of that scope, and 
to have submitted an order of that purport to the lower 
court. It did not do so, appellants submit, because it did 
not want to lose the psychological advantage of appearing 
before the court below as a plaintiff. In addition, it did 
not want to lose the tactical advantage of making the open- 
ing statement in the case. It well recognized that a ruling 
in its favor on the advanced Count I would be res judicata 
on the delayed Count II of the counterclaim. 


Secondly, neither the trial judge nor the attorneys for 
Southern were aware that Count II of the counterclaim 
was also before the court. If counsel for Lakewood believed 
this to be the case, certainly they kept very quiet about it. 


That both the trial judge and the attorneys for Southern 
shared the impression that only the declaratory judgment 
aspect of the case was before the court is made very clear 
by the following colloquy: 

“Mr. Hilland: (W)e have brought in additional 
defendants and made them defendants to the counter- 
fae namely, these affiliated corporations of the plain- 

As ees 

“On a trial of the second count of the amended 
complaint and the second count of the counterclaim 
all of those parties will be before the court and this 
case will be wrapped up and resolved in one trial in- 
stead of taking, as the old saying is, two bites at 
the cherry. 

“The Court: Well I assumed that I was to have 
nothing to do with the second count. 


‘Mr. Hilland: That is right, your Honor. 


“<The Court: Well, why do you want me to go into 
it and put it all in one trial? 
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“Ts that what you are talking about? 

“Mr. Hilland: No, sir. 

“‘The Court: You are talking about the second part 
of the— 


“Mr. Hilland: No, what I am suggesting is that the 
question that comes before your Honor now is: Is this 
a case for declaratory relief at all? 


“Tf it is not, as I have suggested, then your Honor 
would dismiss Count I. 


“‘The Court: I see what you mean. 


“Mr. Hilland: Count I has been advanced for trial. 
The rest of the case has not been. And that would end 
it so far as this trial is concerned.”” (J.A. 82-3) 
(Emphasis added.) 


Thirdly, it will not do to suggest that Count II of the 
counterclaim ‘‘adhered’’ to Count I of the complaint, be- 
cause the counterclaim named as defendants parties who 


were not before the court in connection with the complaint 
for declaratory judgment. Reference to the colloquy printed 
above makes this clear. 


Fourthly, the so-called ‘‘adhesion’’ doctrine advocated 
by Lakewood is supported neither by reason nor by author- 
ity. Lakewood does not seem to appreciate the real thrust 
of Southern’s contention that section 2201 does not permit 
a declaratory judgment to be rendered where there is a 
matured cause of action. If, as Lakewood itself concedes 
arguendo, section 2201 does not admit of a declaratory 
proceeding in the circumstances of this case, it would follow 
that the lower court had no power, no authority, no juris- 
diction to render a judgment. A judgment entered by a 
court which lacks jurisdiction is a nullity. 


This ‘‘adhesion’’ doctrine really is a warping of the 
doctrine of res judicata. It is true that since the issues 
raised by Count I of the complaint and Count II of the 
counterclaim are identical, a valid decision on Count I 
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would be res judicata on Count II of the counterclaim. ; 


However, the doctrine of res judicata assumes that the 
court rendering the first decision had jurisdiction to do 
so. This is the very matter in dispute on this appeal. 
The appellants have contended all along that there was no 
jurisdiction in the lower court over Count I of the com- 
plaint. Although it is true that the lower court did render 
a decision on a count which embodied the liability issue 
in this case, it had no jurisdiction to render that decision. 
The decision was rendered under the purported authority 
of section 2201. If, as Southern contends, Section 2201 does 
not confer power to render such a decision, then the judg- 
ment would be a nullity. 


It is interesting to note that the appellee cites no cases 
which would support its doctrine of adhesion. Indeed, in 
the entirety of Argument II-A, it cites only two cases. 
Neither of these cases sustains the position which appellee 
urges upon this Court. Helvering v. Gowran, 302 U.S. 238 


(1937) simply holds that if a court with jarisdiction over 
a case reaches the right result on the merits but for the 
wrong reason, the ruling below will not be reversed. There 
was no question in the Helvering case as to the trial court’s 
jurisdiction to decide the case on the merits. Lynch v. 
Gagnon, 96 Cal. App. 512, 274 Pac. 584 (1929) similarly 
does not support appellee’s ‘‘adhesion’’ doctrine. In the 
Lynch case, the court at the time it rendered its decision 
had before it not only the complaint but also the counter- 
claim. Appellants find it most significant that the appellee, 
despite the diligent research of its able counsel, has failed 
to turn up a single case which would support the proposi- 
tion it urges upon this Court, namely, that whenever the 
issue raised by a declaratory complaint and a traditional 
counterclaim are identical, an order by its terms advancing 
only the declaratory complaint for trial necessarily carries 
with it by adhesion the traditional counterclaim. 


pair Cetra Redken. ¥ 
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REPLY TO APPELLEE'S ARGUMENT I-B 


Lakewood’s Argument: One who has already taken the 
liability-fixing step of terminating a contract may still seek 
a declaratory judgment that it was entitled to take such 
step. 


Southern’s Reply: For the most part this argument by 
Lakewood is sufficiently rebutted by the argument pre- 
sented by Southern in its main brief. (S. Br. 9-15) There- 
fore, Southern will confine itself in this Reply Brief simply 
to some comments on the authorities resorted to by Lake- 
wood to support its contentions. 


In support of its position Lakewood places major reliance 
upon this sentence from Professor Borchard’s treatise on 
the declaratory judgment: 


‘“<Sometimes the notice of rescission may have been 
already given by the buyer, but to obtain security he 
himself initiates an action to have it determined that 
the rescission was justified and proper.’’ Borchard, 


Declaratory Judgments 292 (2d Ed. 1941) (Emphasis 
added.) 


Southern’s position in the face of this statement from 
Borchard is as follows. First of all, the fact that Southern 
in its brief quoted certain passages from the Borchard 
treatise does not mean that Southern espouses each and 
all of the theories advanced in that treatise. Professor 
Borchard, the father of the declaratory judgment move- 
ment, is sometimes prone to extend the declaratory judg- 
ment into areas where the courts would not follow. (See, 
e.g., the discussion of his so-called ‘‘milder remedy”’ theory, 
in 53 Colum. L. Rev. 1130 (1951).) 


Secondly, the only cases which Professor Borchard could 
find to support this statement are from New Zealand; he 
was unable to find a single American decision which would 
permit the use of the declaratory judgment proceeding 
simply to bring peace of mind to one who feared that he 
may have already violated a contract. 
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Thirdly, neither of the New Zealand cases cited by Pro- 
fessor Borchard supports the conclusion which the profes- 
sor and the appellee have reached concerning the scope of 
the declaratory judgment proceeding. Both MacDonald v. 
Marson, 33 N.Z. 248 (1913) and Bardebs v. Upham, (1927) 
N.Z. 273 and 722, involved identical factual situations. In 
each the defendant had secured a down payment on land 
which he had sold to the plaintiff by means of frandulent 
representations. When the fraud was discovered, the plain- 
tiff served formal notice upon the defendant that the con- 
tract was rescinded and made demand for the return of the 
security deposit. When the deposit was not returned by 
the fraudulent defendant, the plaintiff filed suit for a 
declaration that the rescission was valid and for a return 
of the down payment. Certainly these cases do not support 
the proposition that one who thinks he may have taken a 
step which constitutes a breach of contract may bring a 
declaratory action in order to set his mind at rest. 


Finally, it is altogether possible that the langnage quoted 


from Professor Borchard does not carry the meaning which 
one at first reading might think that it has. Borchard uses 
the language ‘‘to obtain security.’’ When one reads the 
sentence alone, without resort to the supporting cases, he 
gets indeed the impression which appellee seeks to convey 
to this Court, namely, that one may use the declaratory 
judgment to bring about his own peace of mind. However, 
when one notices that each of the cases cited by Borchard 
involved a suit to recover the deposit placed with the seller 
by the buyer, i e., the sum of money posted as security 
for the buyer’s performance of the contract, he begins 
to feel that perhaps this is all that Professor Borchard 
meant to say by the statement. 


Lakewood also seeks to support its claim that declaratory 
relief is proper by resort to the language of section 2201 
to the effect that a declaratory action is not precluded by 
the fact that ‘‘further relief is or could be sought.’? How- 
ever, the appellants submit that the term ‘‘further relief’’ 
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means additional relief; it does not mean that the declara- 
tory action may be used to substitute for, or supplant, the 
traditional remedies. 


Lakewood seeks further to bolster its position by Rule 
57 of the Federal Rules of Civil Procedure, to the effect 
that in cases ‘‘where it is appropriate,”’ the existence of 
another adequate remedy does not preclude declaratory 
relief. Appellee here misses the entire point of this appeal, 
which is to question whether declaratory relief is ‘‘appro- 
priate’’ in a case where one has already taken the liability- 
fixing step. 


REPLY TO APPELLEE'S ARGUMENT I-C 


Lakewood’s Argument: Southern’s protestations against 
declaratory relief in this situation are insincere because 
Southern waited until the time of trial before raising the 
point. 

Southern’s Reply: The statement on page 15 of Lake- 
wood’s Brief that ‘‘Southern waited until trial time to 
assert that (declaratory) relief was improper”? in this case 
is not true. In the second paragraph of the Fourth Defense 
in its answer to the amended complaint of Lakewood, South- 
ern stated: ‘‘Defendants deny that the subject matter of 
Count I of the amended complaint is within the Federal 
Declaratory Judgment Act, 28 US.C. §§ 2201, 2202.”” (J.A. 
9) Appellants feel sure that this misstatement in the 
Lakewood brief is the result of inadvertence rather than 
design. They trust that counsel for the appellee will 
withdraw this erroneous statement at the oral argument 
of this case. 


Lakewood’s Argument: Recognizing that its activity in 
June of 1957 might possibly constitute a breach of contract, 
Lakewood wanted to learn as quickly as possible whether 
such a breach had in fact been committed. If its activity 
was found by the courts to be wrongful, Lakewood could 
then offer to allow Southern to continue the selling opera- 
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tion from January through April of 1958, as the contract 
specified. If Southern declined to re-enter upon the 
selling operation once a court of law determined that 
Lakewood had committed a breach of contract in terminat- 
ing the agency, then Southern by so declining would lose 
the right to claim damages resulting from the wrongful 
termination. 

Southern’s Reply: It is not necessary, in order to refute 
this argument, to enter into a debate with the appellee over 
the question of whether Southern would have been obliged 
to accept Lakewood’s offer to continue the agency during 
the selling season of January through April of 1958. 
Rather it is submitted that one who reads Southern’s 
account of the factors which motivated it in the filing of 
its suit for declaratory judgment will have grave doubts 
as to the accuracy of that account. Lakewood maintains 
that the purpose of its declaratory suit was to secure 
before January of 1958, when the next selling season would 
begin, a determination by the court as to whether its 
activity in terminating the agency was rightful or wrongful. 
If this is indeed the reason for the declaratory action, 
why did Lakewood wait from mid-June of 1957 until the 
end of October before bringing suit? And even if there 
were some good reason for this delay, how could the 
appellee realistically expect to get a declaration that its 
activity was wrongful or rightfal when it did not file suit 
until October 29 of 1957? In order to get any benefit from 
a declaratory judgment that its activity was wrongful, by 
way of mitigating damages, it would be necessary for Lake- 
wood to have its case decided by early January of 1958. 
Since the complaint was filed on October 29 of 1957, no 
answer was due until November 18. On the assumption 
that an answer was filed at that time, it does not seem con- 
ceivable that all discovery proceedings in such a compli- 
cated lawsuit could be completed, the case certified to the 
ready calendar, a trial had and a decision reached—all 
within a space of some forty-five days. Lakewood admits 
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as much in its brief. It accuses Southern of dilatory tactics 
by filing instead of an answer on November 19, a motion 
to dismiss. Then Lakewood says that Southern in filing 
this motion knew that the motion could not be heard by 
the Court until January of 1958. Now if a motion to 
dismiss a declaratory complaint could not have reached a 
hearing in the District Court until January of 1958, how 
could Lakewood have reasonably expected that its suit for 
declaratory judgment could have reached a final disposi- 
tion before that time? In view of the facts surrounding 
the filing of the suit for declaratory judgment, one is forced 
to the conclusion that Lakewood’s description of the motives 
for filing the suit is an afterthought. 


REPLY TO APPELLEE'S ARGUMENT I-A 


Lakewood’s Argument: It would have been ‘‘corporate 
idiocy’’ for Lakewood to have entered into any agreement 
along the lines suggested by Southern’s interpretation of 
the contract. This is true, the argument runs, because 
Lakewood’s ‘‘national sales program’’ would have been 
disrupted if two-thirds of the lots in the subdivision were 
exclusively listed with Southern for sale in the Greater 
Washington Area since such a listing would leave only 
1,240 lots for sale elsewhere in the nation. The exclusive 
listing contended for by Southern would be economically 
feasible only if Lakewood were focusing its sales efforts 
on the Florida and Washington markets. However, since 
Lakewood was in fact engaging in a national sales pro- 
gram, ‘‘any brokerage for the District market had to be 
flexibly integrated with the overall sales program so as 
to adapt itself to the constantly changing circumstances 
which would inevitably arise as a result of the progressive 
development of the subdivision and the prospective market 
conditions of Florida, the District area and the nation.” 
(L. Br. 23) 


Southern’s Reply: This argument will not survive analy- 
sis for at least two reasons. First, no effort is made to 
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substantiate the contention that the ‘1,240 lots free of 
the exclusive’’ would not be sufficient ‘‘for a national sales 
program.”’ In a brief literally bulging with countless 
details, one notes a mysterious absence of the details and 
needs of this so-called ‘‘national sales program.’? What 
‘other markets vis-a-vis the District and Florida’’ (L. Br. 
24) were entered by Lakewood? How many lots were in 
fact sold in this national sales venture during the six 
months of Southern’s agency? When were they sold? Ab- 
sent a showing that Lakewood’s ‘‘national sales program’”’ 
required more than 1,240 lots, it is not open to the appellee 
to base any argument upon the needs of that program. 


Secondly, there is nothing in this record to indicate that 
a ‘‘national sales program’’ even existed. The attention 
of this Court is invited to the absence of any citations in 
Part A of Argument II to portions of the joint appendix 
which refer to or describe this ‘‘national sales program.’’ 
On this record (and as a matter of fact) this ‘‘national 
sales program”’ is a figment of the ever-fertile imagination 
of counsel for appellee. 


REPLY TO APPELLEE'S ARGUMENT II-B 


Lakewood’s Argument: Southern concedes that Lake- 
wood had a right to withdraw lots which it had listed with 
the Southern agency for sale in Washington. Southern 
contends, however, that paragraph 1(a) makes this right 
of withdrawal a very limited one. Lakewood can demon- 
strate that paragraph 1(a) does not limit in any way the 
right of withdrawal. Therefore, the withdrawal right must 
be an unlimited one. 


Southern’s Reply: In order to gain any advantage from 
the above argument, Lakewood must do two things: (1) 
convince the Court that paragraph 1(a) does not have any- 
thing to do with the right of withdrawal; and (2) convince 
the Court that since no term in the contract specifically 
forbids a mass withdrawal of all listed lots, the right to 
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make such a withdrawal must in fact exist under the con- 
tract. It is submitted that Lakewood must fail in each 
of these endeavors. 


Let us deal first of all with the contention that paragraph 
1(a) does not confer and limit the withdrawal right. The 
sentence in controversy reads: ‘‘This exclusive agency 
does not apply to Seller in connection with sales made by 
Seller in Florida * * * .”? According to Lakewood, this 
sentence does not confer any withdrawal right, nor does 
it limit such right. Rather, the function of the sentence 
is to leave Lakewood free to sell in Florida a lot which 
Southern might contemporaneously be trying to sell in 
Washington. If this were indeed the meaning of paragraph 
1(a), the parties would have set up a selling program in 
Florida and Washington lacking altogether in coordination. 
It would be possible for Southern to complete a sale in 
the Washington area, only to discover that the lot involved 
had been sold out from under it by Lakewood down in 
Florida. A much more sensible construction of the language 
of paragraph 1(a) is that by its terms, Lakewood was 
allowed to withdraw certain lots already listed with South- 
ern and then endeavor to sell those lots in the Florida 
market. Only an arrangement such as this could have been 
followed when large numbers of lots were being sold by two 
agencies in widely separated markets. 


However, let us assume arguendo that Southern was 
wrong in believing that Lakewood must first withdraw the 
lot from the Washington listing before it may sell that 
same lot in Florida. Let us assume, as Lakewood contends, 
that under paragraph 1(a) it could sell any lot down in 
Florida, notwithstanding the fact that Southern was then 
endeavoring to sell the very same lot in Washington. It 
would not follow that because Southern erroneously felt 
obligated to allow Lakewood a very limited withdrawal 
right, the withdrawal right was therefore an unlimited one. 
Yet it is just such a non sequitur that Lakewood presents 
in its brief: 
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“Tf the right to withdraw was not limited in that 
manner [by paragraph 1(a)], then it is clear that the 
otherwise admitted right of unlimited withdrawal fally 
supports Lakewood’s termination of the contract and, 
by itself, requires affrmance of the judgment below.’’ 
(L. Br. 28) 


Lakewood is incorrect in assuming that Southern ad- 
mitted a withdrawal right, and then tried to limit it by the 
terms of paragraph 1(a). Southern admitted only that 
paragraph 1(a) at once created and limited the withdrawal 
right. If it is true, as Lakewood contends, that paragraph 
1(a) has nothing to do with the withdrawal right, it would 
follow simply that no such withdrawal right exists under 
the contract. It is not valid to argue, as does Lakewood, 
that the withdrawal right becomes an unlimited one. One 
will comb pages 27 through 29 of Lakewood’s brief in vain 
for any reference to any portion of the contract, other than 
paragraph 1(a), which confers any right of withdrawal, 
limited or unlimited. If Southern is wrong in believing 


that paragraph 1(a) creates a limited right of withdrawal, 
this error would simply mean that no right of withdrawal 
existed under the contract. 


REPLY TO APPELLEE'S ARGUMENT II-C 


The arguments advanced in this portion of appellee’s 
brief are, it is submitted, fully answered by Argument IT 
of Southern’s brief. (S. Br. 19-30) 


REPLY TO APPELLEE'S ARGUMENT I-D 


Insofar as this portion of appellee’s brief deals with 
applicable points of law connected with this case, it is fully 
met and answered by Argument II of appellant’s brief. 
However, one facet of this portion of appellee’s argument 
does merit attention at this time. 


Lakewood’s Argument: During Lakewood’s opening 
statement in the court below, its counsel detailed the pre- 
liminary negotiations which culminated in the written con- 
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tract. During the opening statement by counsel for South- 
ern, the description of these negotiations was neither af- 
firmed nor denied. Instead, counsel for Southern pointed 
out that since the negotiations had been reduced to an 
integrated writing, that writing would cover the rights 
of the parties. Therefore, by not specifically denying the 
description of the negotiations, Southern has admitted them 
to have been as related by counsel for Lakewood. 


Southern’s Reply: It is not incumbent upon one making 
a reply to an opening statement, which is a prelude to the 
taking of testimony at a trial, to deny each and every 
allegation made in the opening statement by his adversary. 
Nor is it valid to argue that the mere expression of the 
belief that the negotiations are now irrelevant, since an 
integrated writing has come into being, is an admission that 
the negotiations were substantially as narrated by opposing 
counsel. 

Respectfully submitted, 


AgrHour J. Hiwanp 
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